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Contract Install “School Banking Plan” Not 
Enforceable Against Bank 


contract between bank and corporation which the 
bank agrees purchase from the corporation school savings 
plan, the deposits being received from the students and 
entered their pass books the teachers the schools and 
the deposits being collected daily the bank’s messenger, 
not within the power the bank and cannot enforced 
against it, where statute (Smith-Hurd IIl. Stats. Chap. 1614, 
provides that: “No bank shall receive deposits 

any other place than such banking house, and 
tional agency for the purpose conducting any 
its operating such system, the bank main- 
taining agency receive deposits place other than its 
banking house which clearly violation above 
quoted. other words, the contract question conflicts with 
the statutory prohibition branch banking. 

This was decided the Appellate Court the 
case Thrift, Inc., State Bank Trust Co., Rep. 
(2d) 126. 

this case the defendant banks, all located Evanston, 
Illinois, entered into contract with the plaintiff, Thrift, Inc., 
under which contract the banks agreed purchase for the 
school year certain supplies and services fur- 
nished the plaintiff, for the purpose installing and oper- 
ating school savings system. The installation, under the terms 
the contract, was continue for minimum period three 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §385. 
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years and continue indefinitely thereafter until cancelled 
the banks May any year subsequent the expiration 
the three year period. addition providing the neces- 
sary equipment, the plaintiff agreed have its representatives 
explain the operation the system teachers and principals, 
deliver talks students their class rooms, give lectures 
high schools, send letters explanation through students 
parents conduct student contests, supervise the opening and 
handling student accounts the first banking day, 
The cost the banks was fixed $1,072.80 for students 
per year, 20c. per pupil per year. 

The contract provided that could cancelled the 
banks giving notice that effect Thrift, Incorporated, 
during the month May preceding the 3rd any subsequent 
anniversary the date installation, such cancellation 
take effect only when this system shall have been operation 
for years from date installation. The banks 
decided cancel the contract prior the expiration the 
three year period and, under the construction given the 
above mentioned statute the court, was held that they 
were entitled so. 


The following paragraphs are quoted from the court’s 
opinion: 


This appeal the defendants from judgment entered 
the court for $2,010.60 action brought the plaintiff based 
upon the breach certain contract writing under which the 
defendants are claimed have obligated themselves purchase, for 
the school year 1934-1935, certain supplies and services fur- 
nished the plaintiff pursuance plan for school savings the 
City Evanston. The case was tried before the court without jury, 
and the court found the issues for the plaintiff and entered judgment 
for the amount appealed from the defendants. 

The original contract was signed the State Bank Trust Com- 
pany, City National Bank Evanston, Evanston Trust Savings 
Bank and the Central State Savings Bank Evanston. The First 
National Bank and Trust Company Evanston has succeeded the 
business the City National Bank Evanston and its position 
participant the transactions sued upon, and has functioned under 
the alleged contract with the plaintiff substantially were the 
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City National Bank Evanston. The Central State Savings Bank 

The alleged contract, which was first executed June 14, 1922, 

the form printed letter, prepared and addressed the 
plaintiff the defendants, which the latter request the preparation 
and delivery supplies and the installation the plaintiff’s School 
Banking Plan the public schools Evanston. Such installation 
was cover minimum period three years, thereafter continue 
indefinitely until cancelled the defendants during the month May. 
The plan was for the purpose introducing savings system rep- 
the plaintiff, explanation its operation school 
principals and teachers, talks students rooms, lectures high 
schools and junior high schools, the sending letters explanation 
through students parents, the conducting student contests, super- 
vision the opening and handling student accounts the first 
banking day, etc. return the defendants promise pay $1,072.80 
per 5,364 students per year, that is, 20c. per pupil per year, “so long 
the system remains operation,” the annual payments becoming 
due successive anniversaries the date installation. 

Paragraphs and the contract letter provide follows: 

This contract may cancelled giving notice that 
effect Thrift, Incorporated, during the month May preceding 
the 3rd any subsequent anniversary the date installation, such 
cancellation take effect only when this system shall have been 
operation for years from date installation. 

“8. This order unconditional except noted hereon, not 
subject cancellation and shall binding upon Thrift, Incorporated, 
when accepted writing them.” 

Savings deposits were accepted school room basis teachers 
behalf the banks. The children were given pass books and urged 
make weekly deposits. entry the pass book each case 
was made the teacher. the same time carbonized duplicate 
deposit slip was made and later turned over the principal, together 
with the money received. the end the day both money and 
deposit slips were collected messengers from the respective banks. 
Under the arrangement, the banks had little with determining 
either the general form the details the system, although their 
suggestions were sometimes followed, sometimes not. The final de- 
cision proposed changes appears have been the plaintiff’s only. 
Plaintiff took care the various printed forms and posters, well 
the Thrift Almanac, magazine issued periodically. were 
all handled and paid for the plaintiff. The printing orders for the 
pass books, which were stamped with the names the respective banks 
and numbered consecutively, were customarily placed with various 
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printers early June and requisitions were made against these 
orders meet the needs each bank. 

Pursuant the printed request the defendants, the plaintiff 
prepared and delivered supplies and installed the School Banking 
Plan the public schools Evanston September 15, 1922, and 
the parties continued under this general arrangements until April 14, 
1933, when the defendants wrote the plaintiff that 
was decided discontinue your service connection with the school 
savings plan the Evanston schools.” Upon further consideration, 
the defendants wrote again June 12, 1933, now 
wish reinstate the contract condition that the rate per pupil 
reduced for the coming year from twenty cents per pupil 
fourteen cents per pupil. this acceptable, please acknowledge 
same and oblige.” Upon receipt this letter the plaintiff replied 
under date June 13, 1933, “We acknowledge with appreciation 
your letter June 12, reinstating your School savings contract 
terms which are acceptable us.” 

The savings plan was continued for the ensuing year, but finding 
the system still too costly, the banks wrote June 12, 1934, 
was decided that the Evanston Banks would discontinue 
school savings the close the present school year.” Further over- 
tures the plaintiff were cut short when July 14, 1934, the de- 
fendants wrote, the Evanston Banks met yesterday and 
ratified their former action discontinuing your system school 
savings. The action was unanimous and the matter closed and 
are not willing discuss further.” 


further appears from the evidence introduced the parties 
that the plaintiff was engaged the business operating throughout 
the Middle West and the South and the East well established system 
which was serving about 500 banks with supplies and service 
the same character rendered the defendant banks Evanston 
under this contract; that the plaintiff provided staff traveling 
representatives who visited all the communities periodically, con- 
ferred with teachers, held faculty meetings, made talks the children 
the school rooms, launched and conducted campaigns and contests 
inspire and maintain interest and co-operation school children 
and teachers the plan. (Matter pertaining dismission 
appeal omitted.) 


The defendants their brief contend that the plaintiff cannot 
recover this suit because the alleged contract was both ultra vires 
and violation the banking laws this State, and call our atten- 
tion Section Ch. entitled, “Banks,” Rev. Stats. 1937, 
State Bar Ed., which provides: bank shall establish 
maintain more than one banking house, receive deposits, pay 
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checks any other place than such banking house, and bank shall 
establish maintain this any other state country any branch 
bank, nor shall establish maintain this state any branch office 
additional office agency for the purpose conducting any 
its business.” 

does appear that under the provisions plaintiff’s contract 
the plan was for the purpose introducing savings system rep- 
resentatives the plaintiff, explanation its operation school 
principals and teachers, talks students rooms, lectures high 
schools and junior high schools, the sending letters explanation 
through students parents, the conducting students contests, 
supervision the opening and handling student accounts the 
first banking day, etc., and pursuance the plan appears from 
the record that deposits the children were collected the school 
room and handled school room basis; that is, the deposits were 
brought the teacher the children and entered pass book 
which had been issued them the teacher, and then the money and 
duplicate deposit slip were turned over the principal the school, 
the pass book returned the child and the money collected mes- 
sengers from the banks the end the day. 


The real question whether the banks were doing business accord- 
ing the plan the plaintiff violation the provision the 
statute which have set forth this opinion. does appear from 
the facts, well from this contract, that place for the deposit 
money was fixed the schools, pass books issued, and the teacher 
received deposits, entered them the pass books accordance with 


the provisions the contract, and delivered the money messengers 
the banks. 


seems clear that the banks were maintaining agency for 
the conduct their business, not alone agency business, but 
agency receive deposits money made the children which 
had been credited the pass books the school rooms, and that this 
contract the plaintiff, which seeks establish the plan outlined 
the agreement, violation that part the statute which pro- 
other place than such banking house, and bank shall establish 
conducting any its business.” 


pertinent statement made our Supreme Court the case 
Continental Bank Trust Co. Peoples Trust 
Savings Bank, 366 366, 53, where the court considered 
the same question, measure, involved this particular law- 
suit. The court said [page 56]: dealing with bank charge- 
able with notice its powers and limitations. have often held 
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that the banking business impressed with public interest that 
subject strict regulatory legislation. Private banking for- 
bidden law. National and state banks are creatures the law 
having powers but those which the law has conferred upon them. 
The powers vested bank are only such are expressly granted 
and are necessarily implied from the specific grant. power 
not clearly granted withheld. Enumeration powers granted 
implies exclusion all others, and any ambiguity the terms 
grant operates against the corporation and favor the public. 
prohibition against its exercise. People Wiersema State Bank, 361 
Bank, 354 554, 188 836.” 

dealing with these banks the plaintiff course was chargeable 
with notice such powers they had, and from examination 
the particular section the banking law which have quoted, 
seems clear that these banks were without power transact and con- 
duct the business provided for the plan between the plaintiff and 
the defendant banks. For the reasons have stated, believe the 
contract violation the provision the statute providing for 
the transaction the business the banks, and therefore not 
enforceable one. 

There also the question enforceability the contract ques- 
tion upon the ground that the contract sued upon was unilateral, and 
not enforceable executory contract purchase and sale. 
true that the contract this case was signed the parties, but this 
fact itself does not make the contract one mutuality. 

After passing upon the enforceability the contract have 
reached the conclusion, stated the opinion, that the contract 
between the defendant banks and the plaintiff not legal contract that 
can enforced, and for that reason will not necessary take 
the other questions regarding the particular contract questioned. 


Trust 


bank which sells notes customer the representa- 
tion, made officer, that the notes are secured 
recorded deed trust real property, constituting first lien 
the property, will liable the purchaser for the amount 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §998. 
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paid for the notes where later appears that the deed was 
never placed record, although the officer acted the mis- 
taken belief that the deed had been recorded. was held 
the Supreme Court Appeals Virginia Union Trust 
Corporation Fugate, 200 Rep. 624. 

There were two notes, each for $500, involved this case. 
They were made October, one Bowlin and were 
payable the defendant bank one year after date. They 
were secured deed trust even date, executed 
Bowlin and his wife land which the grantors resided and 
running one McKee trustee. The bank promptly for- 
warded the proper county clerk’s office for recording with 
request that the deed recorded and returned the bank 
with bill for the recording fee, but the deed was never placed 
record for the reason that the recording fee was never paid. 


Bowlin was unable pay the notes maturity and re- 
quested the defendant Fugate, his son-in-law, purchase the 
notes from the bank. Fugate, farmer small business ex- 
perience, made inquiries the president the bank and was 
told the bank that the notes were perfectly safe and that 
the deed trust was duly recorded. Fugate made payments 
the notes from time time ‘and, when the final payment 
was made, the bank stamped the notes “Paid” and delivered 
them Fugate. Fugate later discovered that was not 
purchaser transferee the notes and took them back 
the bank. The cashier then made the following notation 
each the notes: 


This note was paid Fugate and bought from 
him, and although paid far are concerned, they should not 
have been marked paid Mr. Fugate holds them for value. 

Union Trust Bank 


By—S. Bowman, Cashier. 


the meantime, Bowlin and his wife had executed an- 
other deed trust upon the same property, which deed was 
duly recorded. This deed was foreclosed and Fugate’s se- 
curity was wiped out. Fugate then started the present action 
founded fraud against the bank and was held that was 
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entitled recover damages the extent the loss which 
had sustained, the court writing, part, follows: 


true that fraud not presumed, and that must 
proved evidence that clear, cogent, and convincing. The (trial) 
court instructed the jury this exact language. There was clear and 
cogent evidence constructive fraud, and that was convincing 
the jury shown their verdict. 


The Bank contends, notwithstanding the endorsement placed there- 
its cashier, that when the notes were marked “Paid,” and de- 
livered the plaintiff, they were thereby cancelled and discharged. 

have held, and the authorities have generally held, that 
transaction like the one under scrutiny, the question whether there 
purchase, the absence anything show contrary intention. 
Here Fugate testified that his intention was make purchase, and 
the jury accepted his version. Cussen Brandt, etc., al., Va. 
Am. St. Rep. 762; Am, Jur. 478. 


the instrument, purchase vesting title the payor, depends 
the payor’s intention. But prima facie when stranger 
acquires negotiable instrument for value from the holder, 
deemed purchaser rather than payor. The question, then, one 
intention, determined the circumstances each case.” 
Bigelow, Bills, Notes, and Checks, Lile’s Edition, page 465. 


The right recover this case based upon constructive fraud 
rather than actual fraud. conceded that there was intentional 
misrepresentation. question intention immaterial the rep- 
resentation was false and resulted damage one who relied 
being 


long line cases, have consistently held that when one 
represents true that which not true, and another relies thereon 
his damage, the latter may recover for the false representation 
whether was knowingly innocently made. Chandler Russell, 
164 Va. 318, 180 313; Mears Accomac Banking Co., 160 Va. 
311, 168 Chandler Satchell, 160 Va. 160, 168 744; 
Trust Company Fletcher, 152 Va. 868, 148 785, 
1111; Moore Gregory, 146 Va. 504, 131 692; Schmelz Broth- 
ers Quinn, 134 Va. 78, 113 845; Lowe Trundle, Va. 65; 
Grim Byrd, Grat. 293, Va. 293, 300. 

Mears Accomac Banking Company, supra, the bank sold 
certain bonds one its customers the representation that they 
were good gold, and the bank stood fully behind them. Mears 
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purchased the bonds upon that representation, and subsequently 
developed that the property which secured the bonds was little 
value, and the bonds practically worthless. 

Mr. Justice Chinn, there speaking for the court, said [page 743]: 

“The law well settled that one represents true what really 
false, such way induce reasonable man believe it, and the 
representation meant acted on; and whom the representa- 
tion made, believing true, acts it, and consequence 
thereof sustains damage—there such fraud will support action 
for deceit law, bill for rescission the transaction equity. 
Whether the representation made innocently knowingly, acted 
the effect the same. the one case the fraud constructive; 
the other actual.” 

While the evidence the plaintiff not satisfactory might 
be, are unable say that incredible impossible. The verdict 
not contrary the evidence, without evidence support it. 
There nothing the record satisfy that “plain deviation 
from right and justice.” 

The trial judge, who saw and heard the witnesses, took the same 
view, although stated that had been the jury might have 
favored different verdict. recognized, however, that the jury 
were the sole judges the weight the evidence and the credibility 
the witnesses, and that since there was credible evidence support 
their verdict, could not disturbed. Cardwell Co., 114 
Va. 500, 612; Morien Terminal Co., 102 Va. 622, 
907; Blair Hoge Wilson, Grat. 165, Va. 165; 
Burks Pleading and Practice, Ed., 543. 

Mr. Justice Epes aptly stated this rule Thress Hackler, 155 
Va. 389, 502, follows [page 506]: 

“In passing upon motion set aside verdict because 
the evidence insufficient sustain the verdict, the guiding principle 
for the court not what may think the jury ought have done, 
what the court may think would have done had been sitting 
jury the case, but whether reasonable men the jury could have 
found such verdict upon the evidence. this question can 
answered the affirmative, the verdict the jury should 
sustained.” 

the rule were otherwise, and court were vested with the author- 
ity set aside the verdict jury merely because would have 
favored different verdict member the jury, there would 
need for juries. The opinion the court would wholly controlling 
and sufficient, 

Certainly, Fugate purchased the notes upon the representations 
alleged, relied upon those representations, and did not discover their 
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falsity the exercise proper prudence within the five-year period 
before brought suit, entitled recover. His damage 
great the representations were knowingly and fraudulently made. 
The officers and agents the Bank were guilty two mistakes—a 
failure see that the deed trust relied upon was recorded, and the 
making untrue statement that was recorded. loss was 
occasioned thereby, the Bank, instead the plaintiff, should suffer 
the loss. 


‘ 


Debts Secured Pledge Collateral 


The plaintiff loaned stock certificates his brother en- 
able the latter borrow $11,000 from the defendant bank. 
Later, the brother borrowed additional sums from the bank 
using the stock collateral. the plaintiff did not have 
actual notice the additional loans, was least put upon 
notice various circumstances that the stock was being used 
security for such loans. Yet for twelve years said noth- 
ing the bank about any limitation upon his brother’s right 
make such use the stocks. was held that was 
estopped deny the bank’s right hold the stock for his 
brother’s total indebtedness. was decided the Su- 
preme Court Appeals Virginia Easley First Na- 
tional Bank Lynchburg, 200 Rep. 603. 

The collateral note signed the brother, which repro- 
duced full below, listed the stocks deposited with the bank 
“as collateral security for this subsequent clause 
the note provided that, the maker should come under any 
other obligation the bank, “the net proceeds the sale 
collection the above securities may applied this note 
and any other (my) liabilities engagements now held 
said bank hereafter acquired.” behalf the plain- 
tiff, was contended that the words used the note pledged 
the collateral security “for the payment this note” only 
and not “for the payment this and any other liability” 
the maker, customarily provided collateral notes 
this The court decided against this contention. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1189. 
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The note would undoubtedly have more clearly expressed 
the intent the bank, its right apply the collateral 
the satisfaction other obligations, had followed the 
wording the collateral clause used the form approved 
the Iowa Bankers Association for, thus: 


The undersigned has deposited with said Bank, collateral se- 
curity for the payment this note and every other liability 
liabilities, either direct contingent, now owing which may here- 
after owing, whether now hereafter contracted, the under- 
signed said payee, the legal holder hereof, the following 
property, viz: 


The following paragraphs are quoted from the court’s 
opinion: 

true that the bank had knowledge the fact that the rail- 
way stocks were the property Horsley Easley (the plaintiff), 
and were being loaned him his brother for the purpose secur- 
ing $11,000 loan from the bank. Consequently acquired posses- 
sion the stocks and lien thereon subject such limitations 
Horsley Easley, the owner the stocks, had placed upon his broth- 
er’s use them. pp. 929, 930, 67; Am. Jur. 452, 
624; Fischer Lee, Va. 159, 441. 

But both the Easleys testified that Horsley Easley placed 
restrictions limitations whatsoever his brother’s right pledge 
the stocks. Charles Easley (the brother) testified that thought 
that was acting within his rights when pledged the stock for his 
additional indebtedness the bank. The president the bank testi- 
fied that thought the bank had the right accept Charles 
Easley’s pledge the stocks this 

need not stop consider whether, under these circumstances 
and without more, Horsley Easley estopped deny his brother’s 
use these stocks secure the latter’s additional indebtedness 
the bank. clear that under these and added circumstances 
related, the appellant (plaintiff Easley) estopped claim 
that his brother had right pledge these stocks for any debt other 
than the original loan $11,000, the balance due thereon. 

Horsley Easley testified that “understood” that his brother 
would sign the bank’s usual form collateral note pledging the 
stock secure the original loan; that (A. Horsley Easley) was 
familiar with the terms this note reason his past dealings with 
the bank; and that likewise knew that the note would curtailed 
and renewed from time time. Consequently his learned counsel quite 
properly admit their brief that Horsley Easley impliedly au- 
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thorized the hypothecation his stocks under and “bound the 
terms and conditions this particular note” and “any proper re- 
newals thereof.” 

our opinion that under the terms this note the stocks were 
pledged secure all existing and future notes Charles Easley 
the bank. 


The note was the following form: 


days after date for value received promise pay 
The First National Bank Lynchburg, Lynchburg, Va., order 
said Bank Dollars with Homestead and all other exemptions 
waived; having deposited with said Bank, collateral security for 
the payment this note 


with the authority deliver the same any assignee this note 
before maturity, and hereby promise give any time, 
demand, such additional collaterals may, from time time, 
required its President Cashier. these additional collaterals 
not given when demanded, then this note due; and rebate 
interest taken shall allowed payment prior maturity. 
And hereby give said Bank, its President Cashier, full 
power and authority sell and assign and deliver collect the whole 
any part said collaterals any substitute therefor, any 
additions thereto, public private sale, the option said Bank, 
its President Cashier either them, the non-performance 
the above promises, any them, any time thereafter, 
and without advertising giving any notice, making any 
demand payment, and case public sale become the purchaser 
thereof. 

also agreed that said collaterals may, from time time 
mutual consent, exchanged for others which shall also held 
said Bank the terms above set forth and 
come under any other liability enter into any other engagement with 
said Bank while the holder this obligation, the net proceeds 
the sale collection the above securities may applied this 
held said Bank hereafter acquired. 


Appellant’s (plaintiff’s) counsel earnestly contend that under the 
language the note there was express pledge the collateral 
secure the payment any debt other than the original loan 
$11,000, proper renewals thereof; that the note pledged the col- 
lateral security “for the payment this note” only and not “for 
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the payment this and any other liability” the maker, cus- 
tomarily provided collateral notes this character; and that the 
right apply the proceeds the sale the securities any other 
note was conditioned upon default the payment the note and 
sale the collateral, which never occurred. 

authority cited support this argument, nor have been 
able find any. 

Hallowell Blackstone Nat. Bank, 154 Mass. 359, 
281, 315, the court had occasion construe similar pro- 
visions collateral note. There the identical argument was pre- 
sented made here. opinion the eminent Justice Holmes, 
was held that the agreement constituted “an absolute pledge 
mortgage the securities for other notes and claims.” 

Lloyd Lynchburg Nat. Bank, Va. 690, 104, this 
court reached the same conclusion. that case Barnes Com- 
pany executed and delivered the Lynchburg National Bank note 
the sum $3,700, secured certain collateral. The language 
that note almost identical with that now before us. The bank like- 
accepted the latter and discounted the bank for the benefit 
Smith. Barnes Company failed and the question presented was 
whether the collateral deposited with the $3,700 note could held 
the bank security for the draft which had discounted for the 
benefit Smith. This court said (86 Va. page 694, 
page 105): 

“The language, ‘if should come under any other liability, 
enter into any other engagement, with said bank, while the holder 
this obligation,’ must construed refer any other liability 
engagement the same kind with the one described the former part 
the contract. This language, while ambiguous, must construed, 
the circumstances this case, apply transactions which the 
firm and the bank are the participants and actors.” 

While was held that the collateral attached the note 
Barnes Company could not applied the payment the firm’s 
draft which the bank had discounted for the benefit Smith, the 
language just quoted clearly indicates that the result would have been 
the other note which the bank sought apply the col- 
lateral had been, the instant case, the direct obligation the 
maker the bank. 

construing similar note Norfleet Pamlico Ins. Banking 
Co., 160 '75 937, was held that the bank had lien 
the collateral secure the payment other notes signed the 
maker well that with which the collateral had been pledged. The 
court based its holding the reasoning Hallowell Blackstone 
Nat. Bank, supra. 


= 
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While Horsley Easley testified that nothing was said him 
any the officials the bank indicate that was holding these 
stocks secure other indebtedness Charles Easley, think the 
record contains conclusive evidence that Horsley Easley must have 
known, during the intervening years from 1923 1936, that his 
brother was pledging these stocks security for the latter’s increas- 
ing indebtedness the bank, and that the bank was holding them 
such. 

During this same period, have seen, Horsley Easley was 
heavy borrower the bank, both his own notes and the joint 
notes Charles Easley and himself. secure these loans 
signed collateral notes identical form with that now under consider- 
ation. were secured various and numerous items col- 
lateral. Frequently these loans were consolidated and the collateral 
originally pledged for one note was repledged consolidated notes. 
other words, the bank invariably held the collateral deposited with 
each note security for all the other notes the maker 
This was true both Horsley Easley’s individual loans and those 
which was jointly liable with his brother. Why should 
Horsley Easley think that the bank was treating the collateral which 
had been deposited with Charles Easley any different 
manner from that which handled the collateral deposited with 
his own notes? the contrary, had every reason believe that 
the two borrowers, Charles Easley and Horsley Easley, were 
being treated the bank the same manner, and that the collaterals 
deposited each were being held and treated the same way. See 
Bacon’s Adm’r Bacon’s Trustees, Va. 686, 576. 

The record shows that the relationship between these two brothers 
was very intimate. Both individually and jointly they were borrowing 
increasingly large sums from the bank and dealing stocks. Hors- 
ley Easley bound have known that his brother’s individual in- 
debtedness the bank was increasing, was his own and their joint 
liabilities. testified that during this period Charles Easley ran 
into financial difficulties and could not take care his share their 
joint indebtedness. He, course, knew the same was true Charles 
Easley’s individual notes the bank. Under these circumstances 
inconceivable that Horsley Easley did not know that his 
brother was using the railway stocks secure his increasing indebted- 
ness the bank. Certainly should have known it. 

Moreover, June, 1930, the bank examiner critcised the loans 
Horsley Easley being insufficiently secured, and the bank pressed 
him for deposit further collateral. The railway stocks were worth 
between twenty and thirty thousand dollars, and yet made effort 
have the bank release him such part the collateral was 
excess amount necessary secure the balance due his 
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original indebtedness. Undoubtedly this was because 
believed, did not know, that the bank was holding these stocks for 
Charles Easley’s entire indebtedness it. 

Therefore, even Horsley Easley did not have actual knowledge 
that his stocks were being pledged his brother secure the latter’s 
total indebtedness the bank, least had every reason put 
him notice that this was being done. And yet admits that all the 
while, over period twelve years, stood silently and said 
nothing the bank about any limitation his brother’s right 
make such use the stocks. 

Under all these related circumstances, are opinion that 
Horsley Easley now estopped deny the bank’s right hold the 
railway stocks security for his brother’s indebtedness it. 


Investment Trust Fund Undivided Mortgage 
Interest 


violation the duty banking institution, acting 
trustee under will, invest the trust fund undi- 
vided interest real estate mortgage owned the time 
the bank, especially where appears that the loan the mort- 
gage amounted per cent. the appraised value the 
real property. 

likewise violation the duty corporate trustee 
for the trustee invest the trust fund mortgage pool 
operated the trustee for the benefit various trusts and 
customers, unless the total amount invested the pool does 
not exceed two-thirds the value the real estate, (20 
801.) 

This was decided the Superior Court Pennsylvania 
the case Stollenwerk’s Estate, Atl. Rep. (2d) 961. 

appeared that trust company was appointed trustee 
fund $1,000 under the will Armeda Stollenwerk. The 
trust company invested this fund undivided interest 
$4,500 real estate mortgage which was owned the time 
the investment the company. the company’s own books, 
the real estate securing the mortgage was valued $5,000. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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About year later, the trust company “repurchased” the 
mortgage and placed mortgage pool and (participa- 
tion) certificate, representing the interest the beneficiary 
the $1,000 trust fund, was issued. Just how the trans- 
action was handled not clear, the court stating: “The bank’s 
entries are confusing and contradictory.” 

Upon the trustee’s accounting, requested that al- 
lowed make distribution kind,” that is, deliver the 
beneficiary the mortgage pool certificate instead the amount 
the investment cash. “Distribution kind,” said the 
court, “is the exception and not the rule. Distribution kind 
may not authorized the court under 865 unless 
reasons are shown which are satisfactory the court for 
doing.” trustee introduced evidence which would fur- 
nish basis for granting the trustee’s request and the request 
was, accordingly, denied. 

deciding, the court observed: 


The records the trust company, far they were presented, 
left much desired. The entries were contradictory and did not 
record such accurate and precise account the transactions and 
the handling the trust estate was expected trust com- 
pany fiduciary. The appellant (corporate trustee) fur- 
nished evidence support its petition the face the fact that 
the exceptant (beneficiary) did disclose evidence which indicated 
departure from the law affecting fiduciaries, lack good business 
judgment, and that losses would incurred liquidating the mort- 
gage pool. 


Statements this kind, which are all too frequently found 
the opinions the courts, not make agreeable reading 
corporate trustees. Nevertheless, the decision under discus- 
sion the type which should studied and used guide 
banking institutions which offer their service various 
fiduciary capacities. 

The opinion the court herein, full, reads follows: 


audit orphans’ court the account Media-69th St. 
Trust Company, stated the Secretary Banking, the account- 
ant showed balance for distribution amounting $1,295.71, con- 
sisting participation certificate mortgage pool for $1,125 
and cash $170.71, and petitioned the orphans’ court for “leave 
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accountant make distribution kind.” The court below refused 
the permission requested and the accountant has appealed. The de- 
cree must affirmed. 

Armeda Stollenwerk, her last will, probated November 1925, 
bequeathed her niece, Louisa Eugenia Stengel, $1,000 held 
trust, the principal and interest paid her when she reached 
her majority. The trustee appointed the will declinec. serve and 
Media Title and Trust Company was substituted trustee, the 
bequest being paid cash November 23, 1926. That trust 
company subsequently merged the Media-69th St. Trust Company. 
September 30, 1933, the Secretary Banking took possession 
the last-named trust 

November 24, 1926, the trust company invested the principal 
$1,000 undivided interest mortgage for $4,500 given 
one John Walls, Jr., and guaranteed James Wolfenden. the 
balance, $2,190 was held the trust company trustee for others 
and held $1,310 its own right. 

August 11, 1927, the trust company repurchased the Walls 
mortgage and placed mortgage pool operated for the benefit 
various trusts and customers. does not appear just how the 
interest this estate the mortgage was taken care the trustee. 
The bank’s entries are confusing and contradictory. does appear 
the only certificate actually issued and produced accountant 
that the trustee invested the mortgage pool for this estate $1,000 
January 15, 1930, and $125 April 24, the latter amount 
representing accumulated interest. 

shall appear, the audit and distribution estate 
the orphans’ court, that the balance, after payment debts, in- 
cludes stocks, bonds, other securities, which, for reasons satisfac- 
tory said court, have not been converted the accountants, 
shall lawful for said court direct distribution such assets 
kind, and among those lawfully entitled thereto, including fidu- 
ciaries.” The orphans’ court, believing that satisfactory reasons were 
not presented, refused the request, and unless appears that that 
court abused its legal discretion the decree must affirmed. 

Distribution kind the exception and not the rule: Giese’s Est., 
119 Pa. Super. 232, 239, 180 Weir’s Est., 251 Pa, 499, 504, 
Simpson’s Est., 253 Pa. 217, 223, 35. Distribution 
kind may not authorized the court unless reasons are shown 
which are satisfactory the court for doing. Komara’s Estates, 
311 Pa. 135, 166 577; Dempster’s Est., 308 Pa. 153, 162 
447. Also, see McGuffey’s Est., Pa. Super. 187 298, 
where the same question was involved and the cases were reviewed. 
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The accountant having furnished evidence which would form 
basis for the request made, the decree must sustained. The ac- 
countant called witnesses, while the exceptant furnished such evi- 
dence the history the investment could elicit from the 
employees the accountant and the trust company. evidence 
produced not only failed sustain the burden the petitioner, 
but tended show that the petition could not have been granted 
without abuse discretion. 


When the interest the Walls mortgage was assigned this trust 
estate was the property the trust company and had been for 
considerable period. The trust company’s own records fixed the valua- 
tion the property which the mortgage was lien $5,000. 
other words, the was for ninety per cent. the value. The 
mortgagor had been constantly arrears the payment his in- 
terest. personal guarantee, which does not appear avail- 
able, was required from the mortgagor, from which may inferred 
that the real property was not itself sufficient security. trustee 
violates his duty the trust estate sells himself trustee 
property which owns individually. Central Trust Co., 
327 Pa. 192 869. Yost’s Est., 316 Pa. 463, 467, 175 
383, the Supreme Court condemned the practice. McGuffey’s Est., 
supra, page 441, 187 page 302, said: “We hold, however, 
that corporate trustee purchases from one its own departments 
mortgage, and the investment results loss the trust estate, 
then the burden proof the trustee show that due care was 
exercised making the purchase.” 


When, 1930, the interests were taken the mortgage pool for 
this estate, the Walls mortgage had been placed the pool. The 
auditing judge found fact that appraisements were made the 
mortgages included the pool and that finding was supported 
competent evidence. the time the investment was made this 
mortgage pool the Act April 26, 1929, 817, was force and 
was therein provided, 801, that legal investments for fidu- 
ciaries should not exceed amount two-thirds the fair value the 
real estate, and that value’ real estate shall the value 
placed thereon, writing, reputable person, who shall espe- 
cially familiar with real estate values, shall have actually inspected 
the real estate before making his valuation, and shall certify that his 
valuation was made after inspection the premises.” Prior that 
act was deemed bad business judgment loan mortgage security 
narrow margin, was done here. 


addition, the records the trust company, far they were 
presented, left much desired. The entries were contradictory 
and did not record such accurate and precise account the trans- 
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actions and the handling the trust estate was expected 
trust company fiduciary. are not unmindful the conclusions 
reached the Supreme Court stated Mr. Justice Drew 
Guthrie’s Est., 320 Pa. 530, 538, 182 248, 103 1186, that 
technical departures from the strict letter the law should not, 
court equity, made for surcharge where loss has 
been suffered and the trustee has shown good faith and sound business 
judgment. Such was not the situation here. The appellant (cor- 
porate trustee) furnished evidence support its petition the 
face the fact that the exceptant (beneficiary) did disclose evidence 
which indicated departure from the law affecting fiduciaries, lack 
good business judgment, and that losses would incurred liqui- 
dating the mortgage pool. When the trust company was appointed 
trustee for this estate bond was required for the faithful per- 
formance its duties and the beneficiary this estate should not 
deprived that security. Under all the circumstances, the orphans’ 
court cannot convicted abuse legal discretion refusing 
the prayer the petitioner when appellant failed furnish any evi- 
dence support its request. 

Decree affirmed the cost the appellant. 


Proposed Law Prohibit Designation 
Insurance Broker Banking 
Insurance Corporation 


The New York State Senate has passed and sent the 
Assembly bill known the Egbert Bill (Senate Intro. No. 
853, Print No. 925), which proposes add new section 
the New York Penal Law prohibiting the designation 
particular insurance broker officer bank, loaning com- 
pany, insurance company loaning money mortgage 
real estate. The text the proposed law, which makes 
violation its provisions misdemeanor, reads follows: 

Section 442-a. Loaning money mortgage real property; 
designation particular insurance agent broker prohibited. 
trustee, director, officer, agent other employee any bank 
banking institution, loaning corporation operating this State, 
any insurance corporation association authorized busi- 
ness this State who shall require condition precedent loaning 
money upon the security mortgage upon real personal property, 
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that the owner the property whom the money loaned, 
negotiate any policy insurance through particular insurance 
agent broker brokers attempt divert any insurance 
agent broker brokers the patronage any such person, 
refuse make loan because the owner the property has not placed 
insurance such property through particular insurance agent 
broker brokers except that the mortgagee may approve dis- 
approve the insurance company, shall guilty 


Instalment Loans Banks 


The banks the country are now engaged “in building 
consumer credit volume which will wield tremendous in- 
fluence the economic life our country,” was stated 
March Walter French, vice-president The Trust 
Company New Jersey, Jersey City, New Jersey, 
address delivered round table conference credit prob- 
lems for commercial banks the Regional American 
Bankers Association Conference for Savings and Commercial 
Banking The Waldorf-Astoria. 

Speaking the subject “Instalment Credit and Per- 
sonal Loans,” Mr. French remarked that after the banks had 
become used the operation modernization loans under 
the Federal Housing Administration “the doors were opened 
wide and the small loan borrower invited in. That was the 
beginning small loans for most banks the country. Since 
that time banks have developed the business into other fields 
without, course, any guarantee: personal loans, automobile 
loans, equipment loans; and without doubt after the present 
amendment expires banks will offer their own mod- 
ernization loans. This new department has come stay. 
more will the small loan borrower allowed roam unpro- 
tected and the victim every loan shark.” 

Mr. French urged that the extension instalment credit 
banks justified loans made for proper purposes. 
“Be sure are doing some good and not just making lot 
spendthrifts out people,” said. “And after have 
satisfied ourselves that score, decide keep the business 
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common sense basis, eliminate foolish competition among 


ourselves, and make the departments pay. 
The following excerpts are taken from Mr. French’s 


speech: 


remember well those first loans. Perhaps your ex- 
perience was the same mine. picked those first applications 
about the same way you would hot brick! The board directors 
went around with their fingers crossed for the first couple months, 
and, for the credit man—well, that poor fellow hasn’t recovered 
yet! credit direct the consumer was such radical 
change over the type credit were the habit extending. 
one was particularly trained what look for this class risk 
—and what not look for. The first loans made were checked and 
rechecked, and only those which looked especially good were granted. 
Soon certain men began developing particular interest the busi- 
ness, and before long they alone were passing the applications, 
within reasonable limits. Every often the credit man would 
and look over the loans that were being granted and immediately suffer 
relapse his former case jitters; and wonder himself whether 
the twenty per cent. guarantee was going enough. 

time all, months began roll by—three, six, nine, whole 
year, and then, sudden was startling, discovered that pay- 
ments were being made these loans promptly and with degree 
regularity that was commendable. 

proceeded once develop new interest the small loan 
borrower and began wonder why had neglected him long. 
began appreciate that the man limited income would live 
and respect his obligations, and, matter fact, was very 
desirable credit risk. found out most cases that when his pay- 
ments were not being made was because something happened his 
income and usually was something over which had control. 

Are making loans for legitimate reasons? the question 
must satisfactorily answer. are not, then the extension 
this type credit bad thing for society. the reasons for bor- 
rowing are good, then are not only helping each individual case, 
but doing splendid piece mass good for society whole and our 
economic system particular. Anything which creates purchasing 
power helps the merchant, the doctor, the dentist, anyone the borrower 
does business with. 

Now one very well known economist doesn’t agree with this. He’s 
against all forms instalment credit. the opinion that 
should pay cash for anything buy. have very careful 
what say—because economist very important person, and 
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who take sides against him? matter fact, don’t 
exactly know what economist really is. have listened them for 
years and near can figure out, two qualifications are neces- 
sary: couple college degrees and the ability talk circles! 
The latter the more important. 

Seriously, have argument with those who preach “don’t buy 
anything until you can pay cash.” It’s good philosophy, but please 
don’t use argument political national economy. The 
shortest and best definition depression that know time 
when savings exceeds investments.” trouble right now, seems 
me, too much savings. But the real answer instalment buying 
that there are millions people who just won’t save, or, put 
better way, who use the purchase goods services the instalment 
basis their particular way saving. 

can find fault with the man who increases his standard 
living borrowing money provided, course, borrows amounts 
can pay back conveniently. Where would the automobile industry 
today were not for instalment credit? Sixty per cent. all 
cars sold are financed through automobile finance companies. don’t 
know how many more are financed banks and other lending agencies, 
but imagine the sixty per cent. would increased considerably. 
There plenty justification for extending this credit. 

don’t like mention figures because all situations are not the 
same, but, for the sake clarity, should say that $125,000 invested 
continuously small loans year just about pays for the expenses 
small loan department bank located city moderate 
size. six per cent. discount, that would pay the bank $15,000. 
manager for the department and, say, one possibly two clerks, 
would use salary $5,000 $6,000; expenses such rent, tele- 
phone, postage, legal fees, reserve against losses, the department’s 
share the administrative expense the bank would take another 
$5,000. The balance $5,000 would have spent promotion 
and advertising wanted bring our department volume 
where the bank was going begin make some money its invest- 
ment. say again, your community will not support 
revolving fund least $125,000 small loans, don’t into the 
business. 

Although the business still new some banks have already cut the 
discount rate less than six per cent. the rate lowered gain 
competitive advantage it’s poor decision, because your competitor 
usually lowers his rate meet yours (which, incidentally, also poor 
decision), and then nobody makes money. Actually the small loan 
borrower cares little about the rate. He’s been paying per 
cent. per month long that six per cent. discount looks like pretty 
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good proposition him, which is. Banks which run into volumes 
tens millions may able business less than six per cent., 
but banks with smaller volumes most certainly cannot. 

Many bankers use the old worn out argument that when they 
figure profits their personal loan departments they charge 
overhead for rent and administrative expenses, because, after all, the 
bank there, etc. This very poor argument. You wouldn’t let 
customer your commercial loan department use that kind ac- 
counting, why yourself? 

don’t know exactly what the figures are the amount banks are 
extending the public through their small loan departments. One 
estimate gives about $185,000,000. However impressive this 
amount may seem, know, you know, haven’t yet scratched the 
surface. all have lot more learn. Even those banks whose 
volume has reached tens millions have lot learn. Let’s 
slowly and work together! 

Let’s get just much experience possibly can, and liberal 
passing the result our experiences some central agency, 
such the American Bankers Association. The banks the country 
are engaged now building consumer credit volume which will 
wield tremendous influence the economic life our country. This 


influence can directed either decided benefit society, 
or, are not careful, develop into Frankenstein which will haunt 
for the rest our lives! 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


SALE SECURITIES BANK WITH AGREE- 


MENT REPURCHASE DEMAND 


Rothschild Manufacturers Trust Co., Court Appeals New York, 


oral agreement bank officer, the time selling 
customer securities owned the bank, that the bank would re- 
purchase the securities any time during the purchaser’s lifetime 
void against public policy and will not enforced the 
courts. 


agreement which would valid and enforceable made 
individual business corporation often regarded void 
when made bank. And the agreement, which was the subject 
the present litigation, one that type. The banking business, 
unlike the business the ordinary corporation, affected with 
interest. bank’s transactions are subjected closer 
and tested standard which higher than that applied 
the general run commercial transactions. banks were per- 
mitted enter into contracts the character here under discussion 
they would position burden themselves with contingent 
liabilities, the effect which could not measured advance; 
contingent liabilities which might imperil the stability the bank 
and the security its depositors. 


the present the plaintiff, during the period between 1924 
and 1929, purchased from the defendant bank about $65,000 worth 
‘‘unlisted’’ ‘‘over the securities upon the verbal 
agreement vice-president the bank that the securities would 
repurchased the bank upon demand the price paid for 
them. 1929, the bank did repurchase securities upon the 
plaintiff’s demand and thereafter sold him additional stocks. 
1930, the plaintiff demanded that the bank repurchase other securities 
which had purchased from the bank and this time the bank re- 
fused. 1934, the plaintiff instituted the present action recover 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 
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$42,865 alleged damages for the bank’s refusal carry out the 
agreement repurchase. For the reasons stated, was held that 
the plaintiff could not recover. 

There have been number cases which has been held 
that agreement bank, connection with the sale secu- 
rities, that will repurchase the same the price paid for them 
upon the purchaser’s demand, void against public policy. 
the case Kimen Atlas Exchange National Bank Chicago, 
Fed. Rep. (2d) 615, was held that contract, between the presi- 
dent national bank and customer, whom the bank has sold 
bonds, that the bank will repurchase the bonds par any time 
upon the customer’s demand void and cannot enforced against 
the bank. This decision was published the January, 1938, issue 
The Banking Law Journal page The court points out that 
national banks may rightfully exercise only such powers are ex- 
pressly granted and such are necessarily incidental the effectua- 
tion their charter purposes and declares that the guaranty 
securities entirely beyond the powers such banks. the opinion 
this case, was said: 

contract relied upon was agreement the president 
the bank the time sold appellant real estate bonds that 
the bank would any time repurchase them par. This was 
effect guaranty. Obviously the extended practice such contracts 
would permit national bank guarantee bonds without limitation 
number, amount date. The evident constant temptation 
bank deal large quantities securities for the commissions 
easily earned selling its customers tends produce ever- 
increasing number guarantees contingent upon the desire the 
purchasers. There certainty that the buyers will ever require 
the bank repurchase, and the bank cannot know whether will 
expected comply with demands. Such contingent liabilities, 
order comply with the law, must carried upon the bank’s 
ords. Their amount cannot ascertained, thus endangering the 
solvency the banking institution. our minds such agreements 
are part the express power national bank any way 
incidental the effectuation thereof. Rather they seem wholly 
beyond any express implied grant powers the Congress.’’ 


Appeal from Supreme Court, Appellate Division, First Department. 
Action Martin Rothschild against the Manufacturers Trust Com- 


pany for damages resulting from failure the defendant repurchase 
from plaintiff certain stocks and bonds pursuant repurchase agree- 
ment. From order the Appellate Division the Supreme Court, 
First Judicial Department, 254 App. Div. 827, 157, affirm- 
ing, with one justice dissenting, order denying the defendant’s mo- 
tion for judgment the pleadings, the defendant appeals with leave 
Appellate Division, 254 App. Div. 845, 341. The Ap- 
pellate Division certified question. 


Certified question answered, and orders reversed. 
The Appellate Division certified the following question: ‘‘Does the 
complaint herein state facts sufficient constitute cause 
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FINCH, J.—This action was instituted the plaintiff 1934 
recover the sum $42,865, with interest, alleged damages for the 
failure the defendant bank repurchase from him their full 
purchase price various stocks and bonds bought him from the bank 
during the years between 1924 and 1929. The cause action based 
upon alleged oral repurchase agreement stated have been made 
the plaintiff with the bank the year 1924. The complaint asserts 
that the defendant sought induce the plaintiff purchase various 
securities which the bank then owned might thereafter acquire 
promising repurchase the securities thus purchased the plaintiff, 
upon his demand any time during the lifetime said securities, 
the price paid therefor the plaintiff. The bill particulars states 
that the agreement was made orally with vice-president the bank 
who has since severed his connection with the bank. During the five- 
year period between 1924 and 1929 the plaintiff purchased about $65,000 
worth ‘‘unlisted’’ ‘‘over the counter’’ securities from the bank. 
1929 plaintiff called upon defendant repurchase certain these 
stocks pursuant the agreement. Defendant did so, and shortly there- 
after sold plaintiff four additional stocks. the year 1930 the plaintiff 
again called upon the defendant repurchase the securities involved 
herein. The defendant refused, denying the existence repurchase 
agreement the authority any one make such agreement. 
1934 the plaintiff tendered the securities the defendant and instituted 
this action. 

The defendant, after putting its answer and obtaining bill 
particulars, made motion for judgment the pleadings the ground 
that the repurchase agreement unenforcible because contrary pub- 
lic policy. Special Term denied this motion and the Appellate Division 
affirmed the denial, one justice dissenting. The Appellate Division cer- 
tified that its opinion question law involved which ought 
reviewed this court, follows: ‘‘Does the complaint herein state 
facts sufficient constitute cause 

banking corporation occupies different relation the public 
than ordinary corporations, and its transactions frequently are sub- 
jected closer scrutiny and tested higher standard than that 
applied ordinary commercial affairs. See Gause Commonwealth 
business affected with public interest. Noble State 
S., 1062, Ann. Cas. 1912A, 487. Its nature makes peculiarly 
object legislative solicitude order that depositors and stockholders 
may protected and proper management those responsible therefor 
secured according legislative theories public 
Morse, 247 290, 303, 160 374, 378. agreement, valid 
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and enforcible made ordinary corporation business, may, 
reason public policy, void and unenforcible against banking 
institution. Thus, where bank brings suit promissory note, the 
defendant may not plead lack consideration and agreement not 
enforce the instrument, since the defendant knows was chargeable 
with knowledge that the note might used conceal the actual trans- 
action. Bay Parkway Nat. Bank Shalom, 270 172, 200 
685; Mount Vernon Trust Co. Bergoff, 272 192, 196. 
The public policy behind these rulings that the stability banks 
matter such public concern that the State should not sanction any 
device intended give false appearance transaction increase 
the apparent stability contrasted with the true condition bank. 
may noted here that this rule public policy wise depends 
upon the solvency insolvency the bank. Mount Vernon Trust Co. 
Bergoff, supra; Manufacturers Trust Co. Grossman, 247 App. Div. 

The agreement the case bar violates this public policy. The 
sale the securities, apparently valid and complete, increased the liquid 
assets the bank. Seemingly the bank had disposed the securities 
and had received return cash valuable commercial paper. Yet 
the agreement repurchase were upheld, the bank, the same time 
that apparently made absolute sale and improved its financial 
stability, would have burdened itself with contingent liability the 
same amount the sales price. The contingent liability such 
nature that cannot measured advance and can determined 
day day only checking the market value the securities sold 
subject the repurchase agreement. Neither the depositors nor public 
officials could determine with certainty the stability bank which 
had made number such agreements. These agreements are not 
enforced ordinarily during periods normal business 
not until there financial depression, and market 
prices down, that repurchase agreements will enforced. They 
impose loss upon the bank and deplete its assets time when 
most need such assets meet the demands ordinary banking 
business. Such contracts are ‘‘forms contingent liability inimical 
sound banking and perilous the interest depositors and the pub- 
Atlas Exchange Nat. Bank Chicago, 295 209, 
211, Ct. 674, 676, Ed. 1393. 

asserted that, while all this may true, the situation created 
the repurchase agreements different from that resulting from 
the sale bills notes with the bank’s guaranty indorsement. 
Differences between the effect the repurchase agreement and the 
liability indorser bill note, however, are substantial. 
the one case the loss suffered the bank depends entirely upon market 
conditions and the determination the purchaser enforce the agree- 
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ment. the other, liability does not arise until there default 
the part the maker, and such default, while may influenced by, 
not dependent upon market conditions, but upon the financial stability 
the maker the bill note, which the bank had opportunity 
judge before sold the commercial paper with its indorsement. 
addition this great difference between the effect the two agreements 
there another reason why the analogy, between repurchase secu- 
rities agreement and the indorsement commercial paper far from 
being valid one. the business world taken for granted that 
negotiable instruments will indorsed when they are negotiated. This 
true whether the negotiation bank private individual 
corporation. Agreements repurchase securities the purchase 
price the other hand, are far from being common practice. They 
are the exception rather than the rule. excerpt from Minnesota 
ease, quoted Judge (now Chief Judge) Crane, State Bank 
1449, while involving somewhat different question, particularly 
apt: ‘‘The former clearly necessary, usual and incidental, whereas the 
latter neither necessary, usual incidental, but positively danger- 
Farmers’ Merchants’ State Bank Ogilvie, Veigel Con- 
solidated School District, No. County, 174 Minn. 286, 292, 
219 163. 

What has been said answer the argument that repurchase 
agreements are more violative public policy than the indorsement 
commercial paper applies with equal greater force the at- 
tempted analogy between repurchase agreements and the sale real 
estate deed general warranty. 

Finally, consider section 185, subd. the Banking Law, Laws 
1936, 858, Consol. Laws, ch. (since repealed, 1937, ch. 619 
which the respondent places much reliance. From the 
fact that this section granted the power banks ‘‘to purchase, invest 
and sell bills exchange, bonds and mortgages and other 
does not follow that repurchase agreements may made that such 
agreements accord with public policy. The grant the power buy 
and sell carries with the appropriate powers which are incidental and 
reasonably requisite for the effective exercise such power. has 
already been pointed out that the power agree repurchase not 
incidental the power purchase and sell; nor does the lack such 
power substantially destroy the power buy and sell. noted, sales 
securities subject repurchase agreements are the exception rather 
than the rule. The fact, stated one the text authorities relied 
upon the respondent, that such practice ‘‘is not unknown’’ among 
bond houses, obviously does not lead the conclusion that the power 
buy and sell necessarily carries with the power agree repurchase. 
Westerfield Banking Principles and Practice, 166. 
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The undesirability the existence such power from the public 
point view brought out clear contrast the facts the case 
bar, Here have oral agreement entered into 1924 
vice-president, longer with the bank—an agreement which never ap- 
peared the books the bank and which officer the bank had 
deliberately refused place thereon, ‘‘as would then appear 
contingent liability the bank.’’ 1930, six years after the oral 
agreement was made, the demand repurchase made. During all this 
time the public and public officials who examined the books and 
statements the bank were unaware the existence this contingent 
liability. was not until serious business and financial depression 
had brought about great decline security prices that the demand 
repurchase was made and the existence the agreement made public. 
Ordinarily will not be, until time when bank having difficulty 
meeting its regular obligations that this additional burden will 
saddled upon it. Such agreements imperil the stability bank and 
the security its depositors. They are against public policy, and 
nothing contained the Banking Law brings them within public 
policy. Respondent urges this court the view taken the learned 
court Special Term that the bank’s loss attributable its original 
investment rather than the buy-back agreement. Such contention, even 
true, beside the point, since the vice the transaction lies giving 
misleading appearance the financial condition the bank which 
deludes banking examiners, depositors and stockholders. 

Cases other jurisdictions are conflict this subject, and those 
cited are for the most part distinguishable. While uniform view 
other States carries weight where question doubtful, the public 
policy here clear, and there reason for hesitance merely because 
few jurisdictions have reached contrary result. 

The orders should reversed, with costs all courts, and the mo- 
tion granted, with costs, and ten dollars costs motion. The certified 
question answered the negative. 


BANK LIABLE SUGGESTING IMPROPER 
INVESTMENT GUARDIAN 


Humphries Manhattan Savings Bank Trust Co., Supreme Court 
Tennessee, 122 Rep. (2d) 446 


the absence authorizing statute, improper for 
guardian invest guardianship funds existing mortgage. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Where investment guardian, improper when made, later 
legalized statute, there will liability the part the 
guardian for depreciation the value the investment provided 
that the depreciation takes place after the investment becomes legal. 


this case woman, guardian her minor daughter, kept the 
guardianship fund deposit with the defendant bank. She ap- 
plied officer the bank for advice investing the fund. 
suggested that she purchase some series notes bonds, 
secured real estate mortgage, which securities were held Man- 
hattan Securities Company, subsidiary the bank. She accord- 
ingly purchased $3,655.34 worth the notes bonds. Apparently 
severe loss was sustained. The minor brought this action against 
the defendant bank and its subsidiary recover the amount the 
loss. was held that they were liable and that they could not re- 
coup their loss taking recourse against the guardian and the 
surety her bond. 


Appeal from Chancery Court, Shelby County; Bejach, Chan- 


Suit Martha Pearl Humphries, minor, her next friend, 
against the Manhattan Savings Bank Trust Company and another 
recover sum invested Mrs. Pearl Humphries complainant’s 
guardian notes bonds secured mortgage realty, which 


defendants filed for decree over against the guardian and 
the sureties her bond. decree dismissing the bill was reversed 
and decree for complainant rendered the Court Appeals, and 
defendants petition for certiorari. 

Petition denied. 

Ham Patterson, Neely, and John Gibson, all Memphis, 
for complainant. 


Canada Russell and Cooper Turner, Jr., all Memphis, for de- 
fendants. 


GREEN, J.—This bill was brought Martha Pearl 
minor, through her next friend, recover Manhattan Savings 
Bank Trust Company and Manhattan Securities Company the sum 
$3,655.34, with certain interest. The bill was dismissed the chan- 
but his decree was reversed the Court Appeals and decree 
was rendered for the minor that court. 

Mrs. Pearl Humphries was the guardian her daughter, this minor. 
Mrs. Humphries had her hands the sum $3,655.34 belonging 
the minor, which she had deposit the Manhattan Savings Bank 
Trust Company. She advised with one the vice-presidents that 
institution about proper investment for this fund her ward. 
recommended that she purchase $3,600 series $4,500 notes 
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ponds, secured mortgage certain real estate. These securities 
were the hands Manhattan Securities Company, which appears 
have been subsidiary Manhattan Savings Bank Trust Company 
organized handle particular business the last mentioned concern. 
Pursuant this advice, Mrs. Humphries bought $3,655.34 worth these 
notes bonds, paying for them with her check, drawn guardian, 
upon Manhattan Savings Bank Trust Company favor Manhattan 
Securities Company. 

Prior the closing this transaction Mrs. Humphries and 
representative Manhattan Savings Bank Trust Company 
Manhattan Securities Company went before the Judge the Probate 
Court Shelby County and procured order from him approving 
this investment the guardian her ward’s funds. 

Leaving out consideration the order the Probate Court, the 
purchase this note the guardian was unlawful diversion her 
ward’s money. ‘‘A guardian’s authority lend and invest his ward’s 
funds purely statutory. While the guardian authorized lend 
his ward’s surplus funds upon real estate, under conditions outlined 
the statute, Code, 8496 [Shannon’s Code, 4280], not authorized 
purchase existing mortgage. One who sells such mortgage 
guardian participates illegal transaction. Woodard Bird, 105 
Tenn. 671, Freeman Citizens’ National Bank, 167 
Tenn. 399, 25, 29. 

Manhattan Savings Bank Trust Company and Manhattan Secu- 
rities Company were both fully advised that the money used pur- 
chase the securities herein involved was guardianship fund, that 
was drawn out bank guardian’s check, and that the guardian 
acquired the securities for her ward. Under such both 
these defendants were parties the unlawful diversion trust fund 
and apparently recipients trust fund unlawfully diverted. Each 
defendants, therefore, became liable the cestui que trust. Freeman 
Citizens’ National Bank, supra; Woodard Bird, supra. 

the briefs supporting the petition for certiorari the quoted rul- 
ing the two cases just cited, assailed and urged that such 
ruling was not necessary the decision either case. However, 
Woodard Bird was decided nearly forty years ago and has since 
been regarded authoritatively settling the proposition that guardian 
was not authorized purchase existing mortgage with his ward’s 
funds. This was until the enactment chapter 100 the Public 
Acts 1931. Woodard Bird the court said [page 


guardian deals directly with the borrower, personally 
familiar with the transaction from its inception its conclusion, 
the payment the money and the acceptance the mortgage, and 
thus able know that everything has been done for the security the 
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ward’s estate. otherwise when purchases existing mortgage, 
What secret vice there it, cannot know. Its consideration may 
such character make void under the law, even coming 
his hands before maturity, for full value, and without notice the 
vice inherent it.’’ 


Upon the foregoing authorities seems clear that the suit this 
ward against the defendants named well founded unless defendants 
are protected the order the Probate Court Sheby 


urged, however, that the investment this ward’s funds 
the securities mentioned, even illegal the time was made, has 
since become legal reason the provisions chapter 100 the 
Public Acts 1931. are cited for the proposition that 
trustee not liable for loss investment which the time was made 
was unauthorized that investment subsequent events becomes 
legal investment. But the authorities show that this rule only appli- 
cable when depreciation occurs after the investment becomes legal. 
that desired apply the rule the case before us, could 
not, there being showing when the depreciation the secu- 
rities here involved occurred. 820; Bogert Trusts and 
Trustees, 614, and cases cited. 


the original bill filed herein, Manhattan Savings Bank Trust 
Company and Manhattan Securities Company filed answer and later 
cross bill which they made the guardian and the sureties her 
bond defendants. cross-complainants, Manhattan Savings Bank 
Trust Company and Manhattan Securities Company prayed, the 
event they should held liable the complainant’s ward, they have 
decree over against the guardian and the sureties her bond. 
heretofore stated, the chancellor dismissed the bill and had 
rule the prayer this cross bill. The Court Appeals, however, 
sustained the original bill and assigned for error that after doing 
they did not give Manhattan Savings Bank Trust Company and Man- 
hattan Securities Company decree over against one the sureties 
the guardian’s bond who was brought before the court. appears that 
the guardian, resident Mississippi, and the other sureties were not 
brought into court. 

not think Manhattan Savings Bank Trust Company and 
Manhattan Securities Company are entitled any judgment over 
against this surety the guardian’s bond. most, the surety was 
joint tort feasor with these two defendants permitting this diversion 
the ward’s funds. Under the facts this case, see ground 
upon which Manhattan Savings Bank Trust Company and Manhat- 
tan Securities Company could claim contribution indemnity from 

The petition for certiorari accordingly denied. 
the surety the guardian’s bond. 
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BANK NOT LIABLE FOR FRAUD CASHIER 
ACTING FIDUCIARY 


Great American Indemnity Co. First National Bank Holdenville, 
Okla., United States Circuit Court Appeals (Tenth 
Circuit), 100 Fed. Rep. (2d) 763 


bank not liable for the fraudulent acts its cashier, who, 
acting executor and guardian, misappropriates money belonging 
the estates, which money deposit the bank, provided the 
bank had knowledge the wrongful acts. 

Ordinarily, principal charged with knowledge concerning 
matters which the agent acting within the scope his agency. 
But this rule subject exception the effect that the prin- 
cipal will not charged with knowledge concerning transaction 
which the agent engaged the commission independent 
fraudulent act his own 

this case the cashier was acting executor estate and 
guardian minor. covered overdraft checks customer 
the bank changing them the guardianship account. ad- 
vanced funds from both estates loans friends and used guardian- 
ship funds take note his which was held the bank. The 
plaintiff company, surety his bond executor, paid more than 
$10,000 make good the amount which had taken from the estate 
which was executor and brought this action against the bank 
the theory that the bank was liable for its cashier’s misappropria- 
tions. For the reasons stated above, there was liability the 
part the bank, and the action was dismissed. 


Action the Great American Indemnity Company against the First 
National Bank Holdenville, Okl., recover subrogee and assignee 
the estate Lillian Walker account trust funds the estate 
alleged have been wrongfully transferred and converted the de- 
fendant bank and another. From order sustaining demurrer 
the evidence and from judgment dismissing the action, plaintiff ap- 

Affirmed. 

DeBois and George Abernathy, both Oklahoma City, 
Okl. (Edward Howell, Oklahoma City, the briefs), for ap- 
pellant. 

John Brett, Oklahoma City, Okl. (Lloyd Mullen, Oklahoma 
City, and Tom Anglin and Alfred Stevenson, both Holdenville, 
the brief), for appellee. 

PHILLIPS, January 16, 1931, Mathis, principal, 
and Great American Indemnity Company, surety, executed bond 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1016. 
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the state Oklahoma the penal sum $100,000, conditioned that 
Mathis executor the estate Lillian Walker, deceased, should 
faithfully execute the duties his trust according law. 

December 15, 1936, Stanford, administrator with the will 
annexed, the Walker estate, who had succeeded Mathis, obtained 
judgment against Mathis and the Indemnity Company the bond 
account defaults Mathis executor for $9,886.03, with interest 
thereon from January 31, 1936, per cent. per annum, and 
costs. 

January 13, 1937, the Indemnity Company paid Stanford, 
administrator, the sum $10,466.98, and received from him written 
assignment such judgment. Thereafter, the Indemnity Company, 
claiming subrogee and assignee the Walker estate, brought this 
tion against Mathis and the First National Bank Holdenville, Okla- 
homa, hereinafter referred the bank, recover account 
trust funds the estate alleged have been wrongfully transferred 
and converted the bank and Mathis. The cause came for trial 
before the court without jury. 

The complainant offered evidence cancelled checks, aggregat- 
ing $13,977.78, which the following check typical: 


Okla. 1/3 1934 
First National Bank 86-213 
the 
Order 
Six 92/100 
Mathis, Exe 
Walker 


The complainant also offered evidence cancelled checks, aggre- 
gating $1,000, which the following checks typical: 
Okla, 12/14 1931 No. 


First National Bank 86-213 
the 


Hundred 
Mathis, Exe 
Walker 


Mathis was also guardian Bessie Litka. carried his accounts 
executor and guardian the bank. 

Mathis, called witness for the complainant, testified that was 
the bank from 1925 until March, 1935; that Dale Crutchfield 
drew checks the bank without sufficient funds deposit meet 
such checks when presented; that these checks were paid when pre- 
sented that various manipulations concealed the fact that Crutch- 
field had insufficient funds deposit meet the checks, and kept the 
checks his safety deposit box; that ultimately charged the checks 
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his account guardian Litka and thereafter restored the Litka 
account means the checks above referred drawn his account 
executor the Walker estate; that the other employees and officers 
the bank had knowledge such transactions; and that under 
private arrangement with Crutchfield, acting guardian and executor, 
respectively, advanced the funds Crutchfield loans from Litka 
and the Walker estate. 

testified further that one Leech had cotton account the bank; 
that the bank advanced Leech money purchase cotton and took tickets 
for the cotton security; that the account became overdrawn $1,200, 
and the president the bank instructed him close out the account; 
that instead doing so, made private arrangement with Leech 
which loaned Leech $1,200 his guardianship funds, which was 
used cover the overdraft the cotton account; that later restored 
the guardianship funds transfer from his account executor. 

testified further that owed the bank approximately $1,100; 
that loaned Crutchfield $1,100 executor the Walker estate and 
took Crutchfield’s note therefor that made check payable Crutch- 
field for the $1,100; that Crutchfield endorsed the check him and 
used take his note with the bank. 

The bank interposed demurrer the evidence. The trial court 
found that Mathis making the advances and Leech 
acted his capacity guardian and executor and not officer 
the bank, and entered its order sustaining the demurrer the evi- 
dence. 

Complainant undertook appeal from that order. Thereafter, 
October 11, 1938, the court entered order dismissing the action and 
allowed appeal therefrom open court, and the parties have stipu- 
lated that the second appeal may heard upon the record the first 
appeal, supplemented the judgment dismissing the action. 

The evidence established that Mathis, acting guardian, first made 
loans and Leech from the Litka funds; that thereafter 
Mathis, acting executor, made loans Crutchfield and Leech from 
the Walker estate reimburse Litka; that the proceeds such loans 
were used pay the Crutchfield checks and pay Leech’s obligation 
the bank; that Mathis, acting executor, made loan Crutchfield 
the funds the Walker estate; that Crutchfield then advanced the 
proceeds thereof loan Mathis, and that Mathis used such pro- 
ceeds pay his obligation the bank. 

The bank had actual knowledge the loans made Mathis 
guardian and executor Crutchfield and Leech, the loan made 
Crutchfield Mathis. these loans were proper loans made good 
faith Mathis acting within his authority guardian and executor, 
respectively, imputation knowledge thereof the bank would not 
affect its rights receiving the proceeds such loans for deposit 
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payment obligations the bank. the other hand, Mathis act- 
ing guardian and executor, respectively, making such loans acted 
bad faith and without authority guardian and executor, respec- 
tively, the question arises whether the knowledge Mathis im- 
puted the bank. 

well settled general rule that notice to, knowledge of, 
agent while acting within the scope his authority and reference 
matter over which his authority extends, notice to, knowledge 
of, his principal. 

the Restatement the Law Agency, 272, the rule stated: 


with and subject the rules stated 273-282, 
the liability principal affected the knowledge agent con- 
cerning matter which acts within his power bind the prin- 
upon which his duty give the principal 


Certain qualifications the general rule are equallly well settled. 
Mechem Agency, Ed., 1803, 1813-1826. principal not 
chargeable with bound notice to, knowledge of, agent 
matters involved transaction which the agent deals with the 
principal another agent the principal as, account of, 
adverse party. The exception applies when the agent engaged 
prosecuting some fraudulent illegal enterprise, the success which 
would impaired defeated the disclosure his principal the 
notice knowledge sought imputed. 

qualification the exception recognized where the agent, al- 
though engaged perpetrating independent fraudulent act his 
own account, the sole representative the principal and the prin- 
cipal, with knowledge the facts, retains the fruits the transaction. 

such the principal impaled the horns dilemma. 
disclaims the agent’s act unauthorized, has grounds 
retain the fruits thereof; the other hand, retains the fruits 
the agent’s act, after knowledge the facts, must fairness 
charged with the agent’s knowledge. Maryland Casualty Co. Queenan, 
Cir., 155, 156, 157. 

Aetna Casualty Surety Co. Local Bldg. Loan Ass’n, 162 
141, 612, 616, 617, 526, the court said: 

this the rule law that the knowledge 
agent imputed the principal. The reason for this rule, recog- 
nized most courts, that presumed the agent will communicate 
his information the principal. This reason has been criticized 
some eminent authorities who urge that the real reason based upon 
the broader ground policy and expediency safeguard the affairs 
business and society. Pomeroy Equity Jurisprudence (4th Ed.) 
vol. par. 676. 

the reason for the rule, there universally recog- 
nized exception; namely, that the knowledge the agent will 
imputed the principal when such knowledge concerns transaction 
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which the agent ‘Engaged the commission independent 
fraudulent act his own account and the facts imputed relate 

reason for this exception recognized the authorities which 
place the reason for the rule upon the basis presumed communication 
that where the agent committing fraud would contrary 
sense presume that would communicate the facts his 
principal. The reason for the exception, recognized the authorities 
who place the rule upon the ground expediency and policy, that 
when engaged the perpetration fraud, the agent not really 
acting for his principal, but really acting for himself entirely outside 
fication the exception, exception the exception, the gist which 
that where the agent, though engaged perpetrating independ- 
ent fraudulent act his own aciount, the only representative the 
principal, his knowledge imputed the principal, falling within the 
general rule imputing knowledge the principal. Campbell was 
not the only agent the defendant the transactions. The checks 
mailed Oklahoma City were received and placed the process 
clearance Oklahoma City other agents the defendant company. 
Therefore, seems obvious that with the proper application 
the rule the qualification mentioned above has bearing this 
for the reason that the receipt the money the defendant com- 
pany the agent Campbell was not the only agent the defendant con- 
nected with the transactions. therefore hold this connection that 
the knowledge the agent Campbell was not imputed the defendant.’’ 


Here, there was showing that receiving the proceeds the 
Crutchfield loan from the Walker estate for deposit the credit 
Litka, Mathis acted the agent the bank the sole representative 
the bank. Likewise, there was showing that receiving the pro- 
ceeds the loans from the Walker estate Leech and Crutchfield 
payment the obligations Leech and Mathis the bank, Mathis 
acted the agent the sole representative the bank. Mathis testi- 
fied the loans were handled separate and distinct department 
the bank respecting which had authority. The fair implication 
that the bank received payment the Mathis note through its loan 
department and that transaction was not represented Mathis. 

The evidence adduced brings the case within the exception the 
general rule and there was proof bringing within the qualification 
the exception. 

conclude that making the loans advances 
and Leech, Mathis acted his capacity executor the 
Walker estate; that those transactions were wholly unrelated his 
duties cashier the bank; that his knowledge those transactions 
under the circumstances not imputed the bank, and did not affect 
the rights the bank with respect the proceeds the loans received 
from Crutchfield, Leech, and Mathis. 

The decree is, therefore, affirmed. 


258 THE BANKING LAW JOURNAL 


MORRIS PLAN STATUTE CONSTITUTIONAL 


Mesaba Loan Co. Sher al.; Citizens Morris Plan Co. Parke, 
Supreme Court Minnesota, 282 Rep. 823 


The Minnesota statute, Laws 1933, 246, commonly known 
the Morris Plan Act, which permits industrial loan and thrift 
panies organized thereunder charge eight per cent. interest 
advance loans not exceed one year, not special legislation 
nor does deny equal protection the law other money lenders 
similarly situated since does not distinguish between different 
classes money lenders but applies the same rates interest 
those organized under the statute other lenders under the gen- 
eral statutes. 


Action note under the Morris Plan the Mesaba Loan Com- 
pany against Jack Sher and others, and action note under the 
Morris Plan the Citizens Morris Plan Company against Parke. 
From the judgment the Mesaba the appeals, and the 
named defendant cross-appeals, and from adverse judgment the 
Citizens Morris Plan case, the defendant appeals. 

Judgment the Mesaba case modified, and judgment the Citizens 
Morris Plan case affirmed. 


PETERSON, J.—In each the plaintiff sues promissory note 
for loan made pursuant the plan lending commonly known 
the Morris Plan, authorized 1933, 246, Mason’s Minn. St. 1936 
Supp. 7774-25 7774-35, under which plaintiffs are organized 
industrial loan and thrift companies. The statute authorizes such com- 
panies engage principally the business making small loans 
the security co-makers, personal chattels other property, 
exclusive real estate, for period not exceed one year 
tion 7774-28. certificate authorization engage the business 
required from the department commerce. Such corporations are sub- 
ject the supervision the commissioner banks who, among other 
things, required make examination least once each year 
satisfy himself that they are complying with the requirements the 
act. They have the right, with the consent the department com- 
merce, sell and issue for investment, pledged security for 
loan made contemporaneously therewith otherwise, certificates 
indebtedness, under any descriptive name, which may bear interest and 
which may require the payment the corporation such amounts 
from time time the terms may propide, and permit the withdrawal 
the amounts paid upon the same, whole part, from time 
time, and the credit amounts thereon upon such conditions may 
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set forth therein. Upon the maturity note for which such 
certificate indebtedness pledged, the borrower may, his option, 
keep the certificate investment surrender and apply the 
amounts paid thereon payment the debt. The plan lending 
permits the deduction advance one year’s interest not exceed 
the rate eight per cent. discount per annum, and requires the bor- 
rower purchase and pledge with the company certificate indebted- 
ness the amount the loan. Such certificate payable the bor- 
rower equal weekly, bi-weekly monthly instalments, with without 
interest, extending over substantially the period the loan. Certain 
charges are authorized for making the loan. The statute expressly pro- 
vides that payments the certificate are ‘‘not construed pay- 
ments the loan secured thereby.’’ Section 7774-28. 

The complaint each case alleges that the defendant executed 
note the plaintiff and purchased and pledged certificate indebted- 
ness the amount the loan collateral security for its payment. 
Each note provides that shall become immediately due and payable 
the option the holder default made any the payments 
required the certificate pledged, with right foreclose the 
lateral. the Citizens Morris Plan case, the note for $200, which 
Parke received $182. The $18 deduction represents one year’s interest 
and handling charge. The certificate indebtedness pay- 
able the rate per week for weeks. 

the Mesaba Loan Company case, the note for $520, which 
Sher received $478.40. The $41.60 deduction represents one year’s in- 
terest and $5.20 handling charge. The certificate indebted- 
ness payable the rate $10 per week for weeks. The defend- 
ants have defaulted payment the instalments for which the plaintiffs 
have declared the whole amount the notes due. 

Plaintiffs have the necessary certificates authorization and have 
been and now are operating under the supervision the commissioner 
banks, 

The defense each usury. The claim that the plan 
lending, while stipulates for rate not exceed eight per cent. in- 
terest per annum advance, reality permits charge excess 
twice the stipulated rate because the amortization the loan the 
weekly payments reduces the term the loan for purposes 
ing interest one-half the stipulated number weeks, conse- 
quence which the actual rate interest approximately double the 
stipulated one, and that these cases, the handling charges were 
eliminated from the caleulation, the interest would about per cent. 
urged that the statute unconstitutional upon the grounds that: 
(1) legislation violative the provisions the state con- 
stitution, Art. and Art. 33, prohibiting special legislation, and 
the equal protection clause the fourteenth amendment the constitu- 
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tion the United States for the reasons that (a) the statute arbitrarily 
creates class money lenders upon which confers the special 
ilege charge higher rates interest than those operating under the 
general law; (b) that the statutory classification arbitrary because 
confines the right engage the business corporations organized 
and operating under the statute, and that the classification 
arbitrary because excludes from the benefits the statute banks, 
trust companies, building and loan associations, and loans upon real 
estate; and (2) that the statute special law fixing the rate in- 
terest, violative Art. the Minnesota constitution which 
provides that the ‘‘legislature shall pass local special law regulat- 
ing the rate interest money.’’ 

the Mesaba case the court below sustained the contention un- 
constitutionality, but permitted plaintiff recover $478.40, the amount 
actually received the defendant, with interest the legal rate, upon 
the ground that there was usury because want usurious intent. 
the Citizens Morris Plan case, the court held the statute constitutional 
and plaintiff recovered the amount demanded. 

The statute not class legislation and does not violate the prin- 
ciples classification the respects claimed, since does not dis- 
tinguish between lenders operating under the statutory plan and other 
money lenders. Equal protection the laws under the fourteenth 
amendment, Const., and the prohibition special legislation 
under the state constitution, only require that the rights all persons 
must rest upon the same rule under similar circumstances. State rel. 
Equity Farms, Inc., Hubbard, Minn., 280 State rel. Young 
Standard Oil Co., 111 Minn. 85, 126 527; Minnesota Wheat 
Growers Co-op. Market Ass’n Huggins, 162 Minn. 471, 203 420; 
Hartford Ins. Co. Harrison, 301 459, Ct. 838, Ed. 
1223. The same rule applied industrial loan and thrift companies 
applied other lenders with respect the rate interest which 
may charged and the right receive payment interest advance. 
Such companies are authorized section (b) the act, Mason’s 
Minn. St. Supp. 1936, 7774-28 (b), deduct advance one year’s 
interest loans the rate eight per cent., which other lenders are 
permitted Mason’s Minn. St. 1927, 7038. See Smith Par- 
sons, Minn. 520, 311; Blindman Industrial Loan Thrift 
Corp., 194 Minn. 462, 260 867. The expenses incident the loan 
are authorized the statute and hence are not considered part 
the interest. Independent statute, parties ordinarily may contract 
that the borrower shall pay the expenses incident the loan. 
man Jacobson, 125 Minn. 218, 146 350, A., 465, 
Ann. Cas. 1915 774; Hatcher Union Trust Co. Maryland, 174 
Minn. 241, 219 76. The statute certainly may permit what the 
parties may contract. 


q 
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The actual rate interest under the plan lending under 246 
not, claimed, twice that stipulated, due the instalment payments 

whereby the principal the loan progressively reduced that 

the average only one-half thereof outstanding for the entire term, 

with the result that interest charged twice the amount which 

the lender has the use. the instant case claimed that the actual 

rate not per cent. stipulated, but excess per cent. per 

annum, due the amortization. Experts the subject support the 

contention calculations based upon the assumption that the loans 

were amortized claimed. the fact assumptions were true, the con- 

tention would have sustained. that situation, would 

necessary consider whether valid distinction was made between 

lenders under the statutory plan and other money lenders basis 
classification and determine whether that classification constitutional 
under the prohibition the state constitution against special legislation 
and the requirement equal protection under the fourteenth amend- 
ment, Const. But the facts are not claimed. The funda- 
mental error the argument that entirely ignores the provision 
the statute that such payments are apply the certificate indebted- 
ness and are not construed payments the loan secured the 
certificate. Section (b). Neither the note nor any part due 
and payable until maturity. The payments the instalment certificate 
are being made while the note maturing. the maturity the note 
the borrower may elect pay the note and keep the certificate, 
may surrender the certificate and have the proceeds applied payment 
the note. any event, the title the security remains the bor- 
rower until applied, all, the debt. The transaction 
pledge, not payment. different than the borrower had pur- 
chased security from third person the instalment plan and pledged 
with the lenders. See People Sacks, 276 321, 425. 
Such plan financing, unless used device for usury, permissible 
the absence statute. Where has the sanction the statute, 
can hardly claimed usurious device. Interstate Building 
Loan Ass’n Goforth, Tex. 259, 871, the court held 
case analogous the instant,one that monthly payments upon stock 
purchased from the plaintiff and pledged security for loan did not 
constitute payment the debt, but simply provided security for its 
future payment the purchase the stock pledged collateral. The 
distinction sound and controlling. 


The defaults were declared plaintiffs before the year had run for 
which the interest was paid advance. Consequently, plaintiffs have 
received more interest than permitted the statute for the period for 
which the borrower had the money. Since claim was made below 
this court that the lender not entitled the whole interest such 
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situation, not decide the question. Similar acceleration clauses 
have been sustained Morris Plan Co. New York Currie, Sup., 
161 292, and Morris Plan Co. Buffalo White, 140 Mise. 
Rep. 775, 251 379, but this question was not raised decided. 
only decide that such acceleration clause does not make the loan 
usurious. contract valid its inception not rendered usurious 
the lender’s exercise the option accelerate the maturity the loan 
upon the borrower’s default. Sharp Mortgage Security Corp., 215 
Cal. 287, 819; Cissna Loan Co. Gawley, Wash. 438, 151 
792, 1916 807, Ann. Cas. 1917 722, and note 725. 
Cissna Loan Co. Gawley, supra, the interest the excessive rate after 
the accelerated maturity was held the nature liquidated dam- 
ages penalties enforced only the extent that they are not 
But that case involved executory contract for 
uncollected interest. this case, the interest has been collected. The 
question, raised, would not whether payment the interest may 
enforced, but how the interest already paid should applied. See 
Unity Plan Finance Co. Green, 179 La. 1070, 155 So. 900. 


party attacking the constitutionality statute must show 
that affects his rights unconstitutional manner. That 
affects the rights others concern his. may champion his 
own, but not the rights others. State Hoffman, 159 Minn. 401, 
199 175 Kerst Nelson, 171 Minn. 191, 213 904, 
495; Henneford Silas Mason Co., Inc., 300 577, Ct. 524, 
Ed. 814; Bourjois, Chapman, 301 183, Ct. 691, 
Ed. 1027, 110 732. Defendants cannot assert the uncon- 
stitutionality the exclusion banks, trust companies, building and 
loan associations and loans real estate, because they not belong 
any the excluded classes and are not prejudiced the exclusions. 


Furthermore, the statute contains separability clause declaring 
that the act would have been passed irrespective the unconstitutional- 
ity invalidity any part thereof. Nothwithstanding the possible 
unconstitutionality parts the statute, such clause will save the 
remaining portions least where they constitute operative statute. 
the exclusions were invalidated, the remaining portions, which are 
determinative this case, can saved under the rule. Carmichael 


Southern Coal Co., 301 495, Ct. 868, Ed. 1245, 109 
1327. 


Nor 246 special law regulating the rate interest. 
simply applies loans made thereunder the same rate interest per- 
mitted the general statute. 

the Mesaba Loan Company the judgment modified con- 


form with the views herein expressed. the Citizens Morris Plan case 
the judgment affirmed. 
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LOAN UNDER SMALL LOAN ACT VOID FOR 
EXCESSIVE INTEREST 


Hartsfield Co. Fulwiler, Court Appeals Georgia, 200 
Rep. 309 


Under the Georgia Small Loan Act, Code §25-313, limiting 
the rate interest loans $300 less 34% per month, the 
lender intentionally collects more than 34% interest some months, 
the loan becomes void both principal and interest even though 
the average amount interest charged over the entire period for 
which the loan outstanding does not exceed 34%. other words, 
the ‘‘defendant (borrower) could void the contract the expiration 
the first any month the plaintiff (lender) had charged 
‘received’ more than for that 

The Small Loan Act, above referred to, was amended, Gen. Laws 
1935, 394, reducing the rate interest from 34% per month 
per month. 


Syllabus the Court 


The judge, without the intervention jury, was authorized 
find that the plaintiff made the defendant loan $300 under the 
Loan Act,’’ that collected and received the following amounts 
excess per cent. per month: For one month, $0.12, for another 
month $0.62, for another $0.73 excess; for another $1.89; that the 
plaintiff intended and did purposely collect and more than 
per cent. per month, and that the contract was null and void. The 
fact that the sum total interest collected for period ten months, 
including the said four months, did not amount more than per 
cent. per month figured over period ten months would not pre- 
clude such finding. The plaintiff must not intentionally charge 
more than per cent. per month under the ‘‘Small Loan 
Act’’ (Code, 25-313), and does so, ‘‘the contract loan shall 
null and void.’’ 

Action the Hartsfield Company against Fulwiler under the 
Small Loan Act note. Judgment for defendant, and plaintiff 


brings error. 
Affirmed. 


Robt. Efurd Mose Hayes, Atlanta, for plaintiff error. 
appearance for defendant error. 


MacINTYRE, J.—Hartsfield Company sued Fulwiler under 
the ‘‘Small Loan Act’’ contract executed before the Act 1935 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1488. 
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(Ga. 1935, 394), amend Code, 25-313, and restrict the rate 
interest small loans $300 less, from per cent. per month 
per cent. per month. The court below found for the defendant 
the ground that the plaintiff received interest under the contract 
amount which was more than per cent. per month and the contract 
thereby became null and void. this ruling the plaintiff excepted. 

The note sued was given October 18, 1934 for debt $300 
under the provisions what known the ‘‘Small Loan The 
note provided: ‘‘For value received, promise pay the order 
Hartsfield Company Three Hundred Dollars equal installments 
$15.65 the 25th day each Month following date this note, until 
the full amount this note shall have been paid, with interest from 
date actual consummation loan the rate 33% per month; 
said interest payable monthly unpaid balance principal. 
all the installments principal and interest are paid before 
date due, and the Receipt Card presented with each and every 
payment principal interest, part thereof, interest excess 
$75.00 will charged.’’ Code, 25-313, provides part follows: 
person, partnership and corporation licensed hereunder may 
loan any sum money not exceeding amount the sum $300 and 
may charge, contract for and receive thereon interest rate not 
exceed three and one half per centum per month. Interest shall 
those permitted this Chapter shall charged, contracted for 
received, the contract loan shall null and void and the licensee 
shall have right collect receive any principal, interest 
charges whatsoever. The defendant made payments each month 
$15.65 and seven the ten months defendant made additional 
payments extra interest for delinquency. The $15.65, shown 
the books the plaintiff, was divided each month, and $7.50 was 
credited interest and $8.15 was principal for period 
ten months which would have paid the entire interest under the 
contract there had been delinquency. Over this ten month period, 
the interest collected for each six months was less than pro- 
vided Code, 25-313, and the interest collected for each the other 
four months was excess 34% per month. The sum total the 
interest collected over this ten month period was not excess what 
would have been the sum total the legal rate interest per 
month for ten months. 

Can the plaintiff, under the Loan Act,’’ spread his interest 
rate over period ten months and arbitrarily divide his interest 
for each separate month the ten months suit himself, even though 
some these months charges more than 34% per month, long 
the expiration the ten month period had not charged in- 
terest for the entire ten months sum total excess per month? 
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think not. This would allowing the plaintiff arbitrarily treat 
the ten month period the unit time for the computation interest 
whereas the Statute says that the unit time for the computation 
interest month, not ten months, not year, not five years, not any 
other time, but month. Code, 25-313, makes the unit time for 
the computation interest 34% per month. other unit time for 
the computation interest mentioned said section. think one 
the objects this section that the contract must drawn that 
under its provisions debtor may pay the end each month and 
may thus able refix his status the amount interest well 
the amount principal due the end each month and not 
required await until the end the ten months year and have 
large amount interest swoop down upon him all once and 
even though the contract drawn the creditor must not 
more than 34% per month. Whatever contract the parties may make 
under the ‘‘Small Loan they must not violate the command 
Code, 25-313, with reference interest charged ‘‘received,’’ and 
they charge ‘‘receive’’ interest excess 34% per month, the 
person charging does his peril. the plaintiff 
allowed charge more than per month some 
months, and less than 34% per month other months, this has 
tendency confuse the debtor and many the people who avail them- 
selves the ‘‘Small Loan Act’’ will unable untangle this compli- 
cated web. Whereas, the debtor would follow the command the 
section and simply says, that is, use the month the unit 
time for the computation interest and careful and not charge 
over 34% per month, the borrower could easily keep 
with the amount and the time when his interest was due and payable. 

The cases Bailey Williams, 155 Ga. 806, 809, 118 354, 
and Broce Master Loan Service 171 Ga. 22, 324, are 
distinguishable from the instant case that the question here not 
whether, computing interest, the calendar month should used, 
whether permissible compute the interest the basis thirty 
days comprising month, but the question here whether not 
month the unit time which should used computing interest, 
and, so, would overcharge interest for one month void the said 
contract, irrespectively whether the sum total interest collected for 
period many months may not, the expiration this longer 
period, average more than 34% per month? think the judge, sit- 
ting without the intervention jury, was authorized find that the 
plaintiff made loan $300 the defendant under the ‘‘Small Loan 
Act,’’ that collected and ‘‘received’’ the following amounts excess 
34% per month: For one month $0.12 for another month 
$0.62 excess, for another $0.73 excess, and for another $1.89 
excess; and that plaintiff intended and did purposely collect and 
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more than per month interest and that the contract 
was null and void. The fact that the sum total interest collected for 
period ten months, including the said four months, did not amount 
more than 34% per month figured over period ten months 
would not preclude such finding. The defendant could void the con- 
tract the expiration the first any month the plaintiff had 
charged ‘‘received’’ more than for that month. The plaintiff 
must not intentionally charge ‘‘receive’’ more than per month 
under the ‘‘Small Loan Act’’ provided Code, 25-313, and 
does ‘‘the contract loan shall null and void.’’ 
Judgment affirmed. 


GUARDIAN NOT LIABLE FOR LOSSES REAL 
ESTATE LOANS 


Robinson Ham, Supreme Court North Carolina, 200 Rep. 903 


guardian loaned guardianship funds the guardian’s uncle 
and corporation which the guardian’s father and uncle were 
officers. The loans were made December, 1930, and January, 1931, 
and were secured deeds trust real estate. The guardianship 
report, filed November 25, 1931, showing these loans, was audited 
and approved the clerk the court having jurisdiction. was 
held that losses, due subsequent decline the value the real 
estate security, could not charged against the guardian the ab- 
sence showing bad faith lack due care making the 
investments. 

The North Carolina statute 2308) gives guardians the 
power lend any portion the estate their wards, upon bonds 
with sufficient surety, which they may assign the ward settle- 
ment with him. 


Action recover guardianship bond the State North Caro- 
lina, the relation Ruth Taylor Robinson, against Leon Ham, 
Jr., and others. Judgment for defendants, and plaintiff appeals. 

Affirmed. 

Civil action recover guardianship bond for funds ward 
received and loaned guardian upon notes secured real estate 
allegedly made carelessly and negligently and lack good faith. 

Defendant denies material allegation plaintiff. 

The uncontroverted facts are substantially these: Defendant Leon 
Ham, Jr., April 1927, qualified the Superior Court Guilford 
County guardian Ruth Taylor, minor, now Ruth Taylor Robin- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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son, and April 1930, principal, with defendants, Sadie Stern 
and Ham, sureties, executed and delivered guardian’s bond 
the penal sum $2,000. 

Defendant guardian received for the benefit his said ward 
$1,364.34. December 1930, loaned $294 Boyles, his 
uncle marriage, taking his note therefor bearing interest rate 
per cent. per annum payable semi-annually, due December 1931, 
and secured deed trust duly executed and registered and convey- 
ing lot No. the Roseway subdivision, Greensboro, Janu- 
ary 1931, loaned $945 Ham Real Estate Company, corporation 
which his father was then president and said Boyles, secretary, 
taking its note therefor bearing interest the rate per cent. per 
annum payable semi-annually, due January 1934, and secured 
deed trust duly executed and registered and conveying lot land 
Joyner’s Corner Warren Street Morehead Township, Guilford 
County, North 

report date January 27, 1930, guardian sets forth the receipt 
$1,045 January 1928, loaned Ham Estate, Inc., the same 
day, and receipt interest thereon January 1930, and paid 
use his ward, leaving balance $1,045. report November 
25, 1931, the guardian reports payment $100 his ward court 


order January 27, 1930, leaving balance $945, ‘‘secured first 
mortgage executed Ham Real Estate Company.’’ This report 


shows receipt from Mattie Gray estate the sum $319.34, from which 
are deducted items paid ward and attorney, leaving balance 
$294, with notation ‘‘first mortgage from Boyles, December 
1930, securing $294.’’ This report bears endorsement: ap- 
proved and ordered filed and recorded. This Nov. 25/31. Wayland 
Cooke, further reports April ,1933, July 20, 1934, 
and July 24, each contains items: ‘‘First mortgage secured 
Ham Real Estate Co., $945,’’ and ‘‘First mortgage secured 
Boyles these reports there are listed items interest re- 
ceived January 1934, Ham Real Estate Company loan, and 
June 1934, Boyles loan, and paid for the use ward, and 
for taxes from time time. 

Upon the ward becoming twenty one years old January 1935, 
she made demand upon the guardian for settlement. Whereupon the 
guardian then, and call the case for trial below, offered deliver 
the said notes and deeds trust her, but she has refused accept 
same. 

Plaintiff further offered witnesses who gave testimony tending 
show: That when notified the Clerk file final report the defendant 
guardian came promptly, brought the notes and mortgages with him, 
discussed with the Clerk how best settle the estate, and various 
consulted with the Clerk and stated that wanted 
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what was best for his ward under the circumstances; that the guardian 
came whenever the Clerk sent for him}; that, while has not filed final 
report, the Clerk did not advise him sell the property and so; 
that could not file report until the property had been foreclosed; 
and, that the guardian informed the ward the nature the loans 
and whom made, and consulted with her and her husband about the 
wisdom advertising and selling the property,—she declining ad- 
vise tell him sell not sell. 

Plaintiff further offered testimony tending show that Decem- 
ber 1930, against Lot No. the Roseway Division, there were 
street paving, sidewalk, sewer and other assessments, totaling more than 
$600, payable over period ten years, which $217.72 was past due, 
but that others refinanced such assessments, and said assessments can 
now refinanced paying ten per cent. the amount due and bal- 
ance over period nine years. 

Plaintiffs introduced one witness only values. testified 
substance that had opinion the market value Lot No. 
December 1930, that was paying attention town lots 
that time, and that his opinion the reasonable value the lot 
Warren Street January 1934, was about $600; that did not 
know the value prior thereto; that the lot located between two settle- 
ments, one occupied white people, and the other colored people; 
that the banks closed Greensboro about 1930 1931; that ‘‘in the 
years 1933 and 1934 were the height the real estate depression. 
Property values had steadily declined. They reached the bottom about 
January Property greatly increasing value and 
would put higher price 

the close plaintiff relator’s evidence motions the defendants 
for judgment case nonsuit were allowed. From judgment 
therewith, plaintiff relator appeals the Supreme Court 
and assigns error. 

Younce Younce, Greensboro, for appellant. 

Stern Stern, Greensboro, for appellees. 


WINBORNE, J.—Taking the evidence the light most favorable 
plaintiff and giving her the benefit every reasonable intend- 
ment and reasonable inference drawn therefrom, there sufficient 
evidence lack good faith and want due diligence the part 
the defendant guardian making the loans challenged plaintiff and 
the management his ward’s estate take the case the jury? 
Careful consideration all the evidence and review the decisions 
this Court impel hold the negative. 

settled rule law that guardian not insurer loans 
and investment guardianship funds. that sound policy 
requires that shall act good faith and the exercise due care 
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32; Sheets Tobacco Co., 195 149, 141 355; Stroud 
Stroud, 206 668, 175 131. 

loan the ward’s funds good and sufficient real estate secu- 
rity, within the jurisdiction the court, always proper investment. 
1142. 

statute, guardians this State are given power lend any por- 
tion the estate their wards, upon bonds with sufficient surety, 
which they may assign the ward settlement with him. 2308. 
Goodson Goodson, 238; Cobb Fountain, 187 335, 
121 614. 


general rule guardian may discharge himself the termina- 
tion his trust turning over the person lawfully entitled thereto 
whatever securities may have taken good faith result the 
prudent management his ward’s Adams, J., Cobb 
Fountain, supra, 121 615. 


Sheets Co., supra, Connor, J., stated [page 358]: 
investment guardianship funds made guardian, may chal- 
lenged the ward person entitled thereto upon final settlement, 
upon the ground that such investment was not made good faith and 
the exercise due diligence, unless such investment was expressly 
authorized statute order court obtained prior the making 
the investment. the investment was made under statutory au- 
thority, pursuant order court, the guardian cannot held 
liable for losses resulting therefrom, the absence fraud gross 
negligence. the case investments not expressly authorized, the 
good faith and due diligence the guardian may challenged, and, 
challenged, will held liable for any and all losses 
resulting from the investment. Good faith and due diligence the 
part the guardian, however, will protect the guardian and the sureties 
his bond from liability for losses.’’ 

Applying these principles the factual situation the case 
hand, fail find evidence bad faith the part the guardian, 
his failure exercise due care and diligence making the loans 
and the management the ward’s estate, charged the plaintiff. 
The loans were secured deeds trust real estate. There 
evidence that the time the loans were made the borrowers were in- 
solvent, nor there evidence that the value the real estate conveyed 
security for the loans was then insufficient security therefor. There 
evidence the value one the lots any time. Evidence 
value the other lot 1934, the ‘‘height the depression’’ when 
the values land had steadily declined, standing alone, criterion 
for judging values 1930 and 1931. Nor can agree that making 
loan the guardian’s uncle, and another corporation which 
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his father and uncle were officers, both loans being secured real es- 
tate, nothing else appearing, evidence bad faith lack due 
diligence the part the guardian. While true that against 
one lot there evidence past due assessments which were prior liens 
the lot, the evidence shows that these assessments could put 
good standing paying ten per cent. the assessment and spreading 
the remainder over period nine years. There evidence that 
the time the loan was made the value the lot was not sufficient 
security for the loan, even after taking into account the amount the 
assessment liens. appropriate note, too, that guardian’s report 
November 25, 1931, showing these loans, was audited and approved 
the Clerk Superior Court. 

There error the judgment dismissing the action the 
case nonsuit. 
Affirmed. 


LIABILITY GUARDIAN STOCKHOLDER 
CLOSED BANK 


Squire Standen, Supreme Court Ohio, Rep. (2d) 608 


Under the Ohio statute, Gen. Code, 8623-24, where shares 
bank stock have been issued person guardian, the guardian 
will subject the stockholders’ statutory liability the closing 
the bank. The guardian not personally liable, but liable 


merely the extent whatever guardianship funds may his 
hands. 


There respectable authority for the proposition that common 
law, the absence statute the contrary, one whose name 
stock registered fiduciary may made answer individually 
for all liability such stock and must look for indemnity re- 
coupment the person represents such fiduciary capacity, 
his assets. 

Where shares bank stock are issued directly minor his 
individual name, the minor cannot subjected the liability im- 
posed statute the stockholders closed bank. escapes 
personal liability because his incapacity assume stockholder’s 
liability otherwise bind himself contract. 


Action one Squire, superintendent banks the state Ohio 
charge the liquidation the Union Trust Company Cleveland, 
against one Standen, guardian, and others, enforce the full super- 
added liability certain shares stock the trust company. From 
judgment the Court Appeals, affirming judgment the trial 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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court against the guardians with modification, the defendants appeal. 


Judgment affirmed. 
action law commenced the Court Common Pleas 


Cuyahoga county June 1935, the Superintendent Banks 
the state Ohio, charge the liquidation the Union Trust Com- 
pany Cleveland, Ohio corporation, sought enforce the full 
superadded liability certain shares stock that financial insti- 
tution against three minors and their legal guardians, the stock being 
registered the names the respective guardians such. 

Upon the pleadings, agreements and stipulations counsel, and evi- 
dence, the trial court found favor the minor defendants reason 
their minority, but entered judgment against the guardians their 
representative capacities for specified amounts; recovery the judg- 
ment was limited against each guardian ‘‘to the extent the assets 
such minor his custody.’’ 

appeal questions law was perfected the Court Appeals, 
where the judgment the court below was affirmed with the modifica- 
tion that recovery against the guardians should confined assets 
the minors their control from the same course the bank 
stock upon which liability was predicated.’’ 

Allowance motion certify the record brings the case before 
the Supreme Court for decision. 

Snyder, Seagrave, Roudebush Adrion, Cleveland, for appellants. 

Herbert Duffy, Atty. Gen., and Ernest Halambeck, Cleve- 


land, for appellee. 


ZIMMERMAN, J.—Section Article XIII, the Constitution, 
effective from January 1913, July 1937, provided ‘‘. that 
stockholders corporations authorized receive money deposit 
shall held individually responsible, equally and ratably, and not one 
for another, for all contracts, debts, and engagements such corpora- 
tions, the extent the amount their stock therein, the par value 
thereof, addition the amount invested such 

While this provision the Constitution was self-executing and did 
not need legislation make effective, the General Assembly saw fit 
include substantially Section 710-75, General Code. See Squire, 
Supt. Banks, Solinski, 132 Ohio St. 180, 184, 479, 481. 

This constitutional mandate had for its manifest purpose 
strengthening state banks with the public and the furnishing 
additional safeguard the banks’ depositors and created 
primary liability against all stockholders operation law. Through 
judicial pronouncement contractual significance has been attached 
such superadded liability, and has been stated substance that one 
acquiring stock bank accepted and assumed the responsibility 
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the added burden imposed law, upon which those lending credit 
the bank had right rely for protection. The engagement the 
stockholder was initially with the corporation, but trust basis for 
the exclusive benefit the corporate creditors. Kulp Fleming, 
Ohio St. 321, 337, 334, 337, Am. St. Rep. 611, 614; Andrews 
State rel. Blair, Supt. Banks, 124 Ohio St. 348, 178 581, 
141; State rel. Fulton, Supt. Banks, Bremer, Adm’x, 
130 Ohio St. 227, 234, 198 874, 877; Smathers Western Carolina 

Because the contractual element connected with the ownership 
bank stock, generally has been held that infant owner such 
stock, whom has been issued transferred, does not possess the 
legal capacity bind himself for the added liability, and 
not made respond when its enforcement sought against him. 
such the transferror the stock his estate has been held 
subject the double liability. American Jurisprudence 72, Section 
85; Corpus Juris Banks and Banking, 136, Section 74; 
Early, Reer. Richardson, 280 496, Ct. 176, Ed. 575, 
658, 661; Seabury, Recr. Green, Adm’x, 294 165, 

What should the determination where bank stock held the 
guardian minor, under circumstances like those the instant liti- 
gation, and suit brought collect the superadded liability thereon? 

The record the present case discloses that August 1929, 
certificate for 200 shares the stock the Union Trust Company was 
issued one the appellants guardian for named minor, and 
that May 1932, certificates for shares (20 shares each the 
minors) the stock such were issued the other appellant 
guardian for two named minors; this being the stock involved the 
controversy before us. 

also shown the record that February 27, 1933, the Union 
Trust Company restricted the withdrawal funds its depositors; 
June 15, 1933, was taken over for liquidation the Superintend- 
ent Banks; and July 30, 1934, pursuant finding that the 
assets the company would not sufficient meet its liabilities, the 
superintendent issued order levying assessment one hundred 
per cent. $25 per share upon all stockholders, accordance with 
Section 710-75, General Code. 

There respectable authority for the proposition that common 
law, the absence statute the contrary, one whose name 
stock registered fiduciary may made answer individually for 
all liability such stock and must look for indemnity recoupment 
the person represents such fiduciary capacity, his assets. 
Henkle Salem Mfg. Co., Ohio St. 547, 552; Commissioner Banks 
Tremont Trust Co., 259 Mass. 162, 156 Ohio Juris- 
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prudence, 609, Section 450; Cook Stock Stockholders (3d Ed.) 
329, Section 245; Bogert Trusts Trustees, 2144, Section 720; 
R., annotation pages 265, 266, 279, 285. 

The next appropriate matter inquiry is, then, whether the statutes 
Ohio have anything say the subject. Turning first the 
ing Act,’’ embracing Sections 710-1 710-189, inclusive, General Code, 
find nothing directly helpful. provided, though, Section 
710-52, General Code, that ‘‘Such corporation [one established for bank- 
ing purposes under the act] shall created, organized, governed and 
conducted all respects the same manner provided law 
for corporations organized under the general incorporation laws this 
state, far the same shall not inconsistent with the provisions 
this act.’’ 

examining the ‘‘General Corporation Act’’ come Section 
8623-24, General Code, relative shareholders’ liability, and read the 
following separate paragraph: 


person holding shares executor, administrator, guardian, 
trustee, trustee voting trust, receiver, any other fiduciary ca- 
pacity, shall personally liable shareholder, but the estate prop- 
erty the hands such executor, administrator, guardian, trustee, 
receiver, fiduciary, the real beneficial owner, shall liable 


Counsel for the appellants (guardians), who deny the right the 
Superintendent Banks maintain action this type, strenuously 
argue that such provision has exclusive reference unpaid stock sub- 
scriptions and may not extended include superadded double 
liability. 

Must should given such limited scope? 

The quoted language from Section 8623-24, General Code, com- 
prehensive and suggestive the wording employed Section 
questioned relation the double liability created Section the 

Statutes), referred just above, reads follows: 


holding stock executors, administrators, guardians, 
trustees, shall not personally subject any liabilities stockholders; 
but the estates and funds their hands shall liable like manner 
and the same extent the testator, intestate, ward, person inter- 
ested such trust funds would be, living and competent act and 
hold the stock his own 


Both the Court Common Pleas and the Court Appeals Cuya- 
hoga county have apparently taken the position that the quoted portion 
Section 8623-24, General Code, applicable action enforce 
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the superadded liability bank stock held fiduciary, and Professor 
Bogert would seem the same opinion expressed his work 
Trusts Trustees, Vol. page 2144, 720. 

Additional support this view the case Smathers 
Western Carolina Bank, 155 283, 345, Ann. Cas. 1912C, 
398, decided 1911, wherein the receiver state bank brought 
action subject the personal estate one who had held bank stock 
fiduciary for another the double liability imposed Section 
Ch. 298, the Public Laws 1897, embodied the North Carolina 
Banking Act. The court held the estate such fiduciary exempt 
reason Section Ch. 471, the Public Laws 1893, found the 
General Corporation Act and entitled ‘‘Liability for unpaid 
which provided part: 


person holding stock executor, administrator, guardian, 
holder and the estate and funds the hands such executor, 
administrator, guardian trustee, shall liable. 


our conclusion that the pertinent paragraph Section 8623-24, 
General Code, expresses the broad policy this state regard lia- 
bility when stock held fiduciary, and applies when the collection 
either unpaid stock subscriptions superadded liability involved. 
matter fact, unpaid stock subscriptions and the double liability 
stock possess common characteristic—both constitute source 
which banking corporation may look for payment their 
claims. Hood, Com’r Banks North Carolina Bank Trust Co., 
209 367, 376, 184 51, 56. 

Counsel for the appellee make the statement their brief 
the guardians these minors did receive the shares question 
way inheritance from deceased stockholders, and the shares 
stock The Union Trust Company are but part their respective 
trust And significant that counsel for the appellants 
not contend that the issuance the stock the guardians was im- 
proper unlawful. also noted that the stock was acquired 
the guardians quite some time before the insolvency the Union 
Trust Company was indicated. 

Corpus Juris Secundum, Banks and Banking, Section 74, 
page 134, the following statement made: 


that persons holding bank stock executors, administrators, guardians, 
trustees are not personally liable stockholders, but that there 
liability representative capacity, that the estate funds their 
hands are subject liability like manner and the same extent 
the testator, intestate, ward person interested the trust fund would 
living competent act. The fact that the beneficiary 
the estate infant incompetent who could not assume the stock- 
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holder’s liability personally does not prevent his estate from being sub- 
jected such liability, least where the remainder the assets have 
been received from the same source the bank .’’ 


Counsel for the appellants (guardians) maintain that the same prin- 
ciple ought applied the present controversy applied when 
bank stock issued transferred directly minor and sued 
for the superadded liability. this connection important re- 
member that the minor escapes personal liability because his incapacity 
assume stockholder’s responsibility. entirely different situation 
presented when action brought against the guardian minor, 
whose name the stock registered and who the holder thereof. 
The guardian responsible person, amenable suit; and while, un- 
der the statute, there individual liability his part, property 
the ward his hands liable equity may require. See Fitzpatrick’s 
Guardian First National Bank Whitesburg’s Receiver, 256 Ky. 
93, 754; Hospelhorn Emerson, Md., 200 378, 381, 117 
Gamble Darragh, 280 563, Ct. 19, Ed. 617; Heiden 
433, annotation. 

are the opinion that the present action was properly brought 
and that the judgment the Court Appeals was authorized. Upon 
equitable considerations, prescribed Section 8623-24, General Code, 
that court adjudged that assets the minors ‘‘coming from the same 
source the bank stock upon which liability was should 
subjected the satisfaction the judgment. 

the event settlement can effected, will have deter- 
mined upon execution what property the minors, any, the pos- 
session the guardians comes within the purview the judgment 
rendered. 

Finding prejudicial error the judgment the Court Ap- 
peals, the same affirmed. 

Judgment affirmed. 


ACTION AGAINST BANK BARRED STATUTE 
LIMITATIONS 


Farmers Banking Trust Co. Bender, Court Appeals Mary- 
land, Atl. Rep. 743 


Where trustee under will pays personal debt bank with 
check signed him trustee, the bank will liable the trust 
estate for the amount received but, Maryland, such action 
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must commenced within three years after the time the pay- 
ment will barred the statute limitations. 

The liability one who receives check from trustee such 
circumstances fixed the Uniform Fiduciaries Act, which 
has been adopted Maryland and number other states. This 
section the statute provides that, check drawn fidu- 
ciary such, the payee not bound inquire into the question 
whether the fiduciary committing breach his trust deliver- 
ing the check and not chargeable with notice such breach un- 
less the payee acts bad faith. The statute goes provide: 
the fiduciary and delivered the creditor payment 
security for personal debt the fiduciary the actual knowledge 
the creditor, drawn and delivered any transaction known 
the payee for the personal benefit the fiduciary, the 
other payee liable the principal the fiduciary 
fact commits breach his obligation fiduciary drawing 
delivering the instrument.’’ 


Action Leo Bender, substituted trustee under the will Phile- 
mon Smith, deceased, against the Farmers Banking Trust Com- 
pany Montgomery County recover the amount check which 
former substituted trustee under the will Philemon Smith, 
deceased, had given defendant payment personal indebted- 
ness. From order sustaining plaintiff’s demurrer certain para- 
graphs defendant’s answer and from final decree favor the 
plaintiff, the defendant appeals. 

Order reversed, decree reversed, and bill dismissed. 

Vernon Miller and Van Velsor Wolf, both Baltimore 
bert Bouic, Rockville, and Marbury, Gosnell Williams, Balti- 
more, the brief), for appellant. 

Leo Bender, Rockville, for appellee. 


JOHNSON, J.—The record this case contains two appeals from 
the Court for Montgomery County, Equity. The first 
from order sustaining demurrer certain paragraphs 
the defendant’s answer proceeding filed the substituted trustee 
trust estate created the Will Philemon Smith, deceased, 
while the second from final decree requiring appellant reimburse 
the trust estate the extent $1,684.04, with interest from December 
1932. The final decree was passed after the proceedings had been 
submitted the parties for decree upon plaintiff’s amended bill and 
the part defendant’s answer thereto that was not the subject the 
demurrer. The effect this was admit the truth the matters 
stated the answer that were susceptible proof legitimate evi- 
dence. Miller’s Equity Procedure, Sec. 255; Farmers’ Planters’ Co. 
Salisbury, Md. 617, 111 112; Kimmell Westernport, 140 
Md. 506, 117 748; Manor Coal Co. Beckman, 151 Md. 102, 133 
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893; Seeley Dunlop, 157 Md. 378, 146 271; Kraft Highland 
Permanent Bldg. Ass’n, 165 Md. 570, 169 71; Evans Crisfield, 
122 Md. 184, 430. 

The facts the case determined the pleadings and which 
appellee relies sustain affirmance with respect the ruling 
demurrer and also the final decree are follows: 

Thomas Fulks was decree the Cireuit Court for Montgomery 
County March 15, 1932, appointed Substituted Trustee under trust 
$10,000 created the Will Philemon Smith, deceased. Fulks 
continued substituted trustee until August 1935, when departed 
this life. September 1935, John Oxley was order the 
same Court appointed Substituted Trustee instead Fulks. However, 
Oxley discovered that Ignatius Fulks, the original trustee under the 
Smith will, had loaned some the trust funds his son, Charles 
Fulks, which funds were secured judgments which Oxley, the last 
named trustee, deemed uncollectible, and since Oxley felt that the sitwa- 
tion might require litigation the estate Ignatius Thomas 
Fulks, which Oxley was also considered improper 
act further substituted trustee the trust created the Smith will, 
and upon petition setting out those facts was the Chancellor 
March 1936, relieved his duies, his place Leo Bender, Es- 
quire, was appointed. that time Oxley had received none the 
trust funds belonging the estate and had made disbursements. 
Bender, the succeeding trustee, qualified promptly and July 29, 
the same year, filed the bill complaint, but November 24, 1937, 
secured leave Court file amended bill against appellant, cor- 
poration, which December 1932, was organized and doing gen- 
eral banking business the State Maryland, which date Thomas 
Fulks was personally indebted unto the sum $1,684.04, 
settlement which the same date, gave the check himself 
for the same amount, payable the First National Bank 
Gaithersburg. The account last named consisted funds belonging 
the trust created the Smith will, but Fulks, the trustee, was 
way indebted appellant his fiduciary capacity. The check was 
accepted appellant payment Fulks’ personal indebtedness, and 
after being endorsed, was transmitted the drawee bank and paid 
two days later. The trust estate was not any manner indebted 
appellant, nor was the check drawn from the trust funds pursuance 
any order the Cireuit Court, nor virtue any authority con- 
tained the Smith will; moreover, was drawn without the consent 
acquiescence the beneficiaries the trust, and the time the 
original bill and amended bill were filed, had never been repaid 
the trust estate, although demand for its payment had been made 
appellant. 
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Since seems clear that claim this character may pursued 

equity well law upon the theory that equity will consider 
the recipient constructive trustee the funds operation law 
(Restatement the Law Trusts, Sec. 288; Perry, Trusts and Trus- 
tees, 7th Ed., Sec. 217; Corbett Hospelhorn, 172 Md. 257, 191 
691), would seem follow that error was committed the 
Chancellor sustaining demurrer certain paragraphs appel- 
lant’s answer, the final decree was proper until the facts previously 
stated, view Sec. Article 37A the Code Supp. 1935, 
which provided: ‘‘. If, however, such instrument payable 
personal creditor the fiduciary and delivered the creditor 
payment security for personal debt the fiduciary the 
actual knowledge the creditor, drawn and delivered any 
transaction known the payee for the personal benefit the 
fiduciary, the creditor other payee liable the principal the 
fiduciary fact commits breach his obligation fiduciary draw- 
ing delivering the 

It, therefore, becomes necessary consider the correctness the 
order passed the Chancellor sustaining the demurrer certain 
parts appellant’s answer. The part the answer which raises the 
principal question presented paragraph 10, which contains allega- 
tion that the cause action did not accrue within three years before 
the filing the amended bill. important question presented the 
outset whether under the facts and portion the statute previously 
quoted, limitations defense the suit. The answer would seem 
depend, first, upon the phraseology the statute and consideration 
the purposes intended accomplished its enactment, and 
nothing can determined from these sources, recourse must had 
the status appellant accepting the check the fiduciary 
payment the personal obligation the latter. found that 
the transaction one which Section Article 57, known the 
Limitations,’’ applies the final inquiry would relate (a) 
when began run, and (b) whether the period three years 
for the action had expired prior July 29, 1936, the date 
upon which the suit was originally instituted. 

The statute question (Article the Code) known the 
Fiduciaries and has been adopted many States 
the Union and also for the District Columbia. was first approved 
the National Conference Commissioners Uniform State Laws 
1922, and its general scope and purpose were its intended 
cover situations arising where one dealt with another knowing him 
fiduciary. From their notes, quote: 


relating actual constructive notice the existence 
trust other fiduciary obligation are not within the scope the 
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Act; deals with questions relating notice the breach fidu- 
ciary obligation. 

liabilities the fiduciary himself are not dealt with, but only 
the liabilities the person dealing with the fiduciary. 

general purpose the Act establish uniform and definite 
rules place the diverse and indefinite rules now prevailing 
‘eonstructive notice’ breaches fiduciary obligations. some cases 
there should liability the absence actual knowledge bad 
faith; others there should action peril. none the situa- 
tions here treated the standard due care negligence made the 


the notes under Sections and A., pages 151, 152, 
reference made Section the Negotiable Instruments Law 
(Code, Article 13, Sec. 75), and there stated that the effect that 
section and sections and the Uniform Fiduciaries Act (Code 
Supp. Art. 37A) bring cases involving fiduciaries into harmony 
with the principle intended laid down the first mentioned sec- 
tion; that the latter sections supplement but way contradict the 
L., and the discussion under section the Fiduciaries Act 
cases where the instrument drawn the fiduciary payable his 
personal creditor security for his personal debt stated that there 
strong presumption that the fiduciary acting improperly, and 
such cases, the holder liable unless the fiduciary was fact acting 
properly. That distinction was recognized the Massachusetts cases 
cited Harvard Law Review, 454, Note 26. 

Since the Uniform Fiduciaries Act comparatively recent origin, 
appellate decisions construing that part section with which are 
here concerned are not numerous and but one has been found dealing 
with the defense limitations suit enforce liability thereunder. 

Union Bank Trust Co. Girard Trust Co., 307 Pa. 488, 161 
865, the Supreme Court Pennsylvania was called upon con- 
strue the first part section the Act, 3371. reversing 
the judgment appealed from was held that the words Section 
should have the same construction Section (Code, Art. See. 
75) Negotiable Instruments Act the interest desirable uniform- 
ity the construction commercial paper. Except show the analogy 
between the two sections, the decision has direct bearing upon the 
problem here presented. 

Subsequently the same Court Pennsylvania Co., Ninth 
Bank Trust Co., 306 Pa. 148, 158 251, had occasion consider the 
effect plea limitations under the Act. There the trustee the 
estate Charles Hall, deceased, overdrew his personal account which 
was carried the same bank which the trust funds were deposit. 
Accordingly, drew check fiduciary his own order the sum 
$4,000 and the following day deposited his overdrawn per- 
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sonal thereby paying his personal indebtedness the bank. 

This was not discovered until after the death the trustee six years 
later, when succeeding trustee was appointed and brought the suit 
recover the funds improperly diverted. 

was held that the Act simply expressed the previously existing 
law (Norristown-Penn Trust Co. Middleton, 300 Pa. 522, 150 
885), and since the bank was the depositary the fiduciary funds 
well funds belonging the trustee his individual capacity, lia- 
bility was established under Sec. the Act, Pa. 3393, 
since the bank not only had actual knowledge the breach trust 
the part the fiduciary, but was party thereto. was held that 
limitations did not constitute defense the action, since the bank, 
having joined the breach, became trustee maleficio and held the 
property impressed with the same trust, subject the same rules and 
remedies did the fiduciary. That holding was based for the most 
part upon the decisions that State and the case Duckett Na- 
tional Mechanics’ Bank, Md. 400, 983, 84, Am. 
St. Rep. 513, where Judge McSherry, speaking for the Court, 
stated that the Statute Limitations could not invoked par- 
ticipant breach trust any more than the trustee himself, 
citing Pomeroy’s Equity Jurisprudence (4th Ed.), Sec. 1080. But 
should noted that the author does not sustain the broad doctrine 
there announced, the text holding only that liability may enforced 
against the trustee or, died, against his estate and that limita- 
tions will not admitted defense unless the statutory language 
express and mandatory upon the Court. Subsequently, Sec. 418, 
states that laches may invoked all classes cases ‘‘except 
perhaps those brought enforce trust against express trustee,’’ 
while the following section said that equity has not followed 
the analogy the Statute Limitations suits brought against trus- 
tees enforce express trusts, See, also, annotation, 114 
1065 seq. 

Peoples Ault, 128 Md. 401, 711, the statute was held 
defense under Section Article 57, the adverse party 
ing kept him ignorance his claim, but reference the opinion 
Duckett National Mechanics’ Bank, supra, discloses that the ques- 
tion limitations did not arise, since limitations had not been pleaded. 
Moreover, accept the decision the Duckett Case binding author- 
ity for the proposition that constructive trustees could not plead limita- 
tions would conflict with later decisions this Court which the right 
plead the Statute bar was specifically recognized not being 
with the prior decision. Barroll Forman, Md. 188, 
883; American Bonding Co. National Mechanics’ Bank, Md. 
598, 395, Am. St. Rep. 466. See, also, Weaver Leiman, 
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Md. 708, 710; Crook Glenn, Md. 55; Insolvent Estate Conrad 
Leiman, Md. 225, Am. Rep. 


the statute previously quoted, sufficient say that noth- 
ing therein contained which discloses legislative intent that the 
remedy there given for the enforcement the right any way differs 
from other remedies which the statute pleadable. The effect 
that part Sec. under consideration simply put notice 
the bank accepting the fiduciary’s check payment his individual 
indebtedness, and such cases inquiry made and the fiduciary’s 
check accepted the bank and develops that the trustee’s in- 
dividual debt has been paid out trust funds, the liability the bank 
imposed the statute accrues the time such wrongful diversion, 
and equity for the purpose enforcing the remedy against the bank 
treats implied constructive trustee the funds which 
received such manner. Except for the holding Pennsylvania Co. 
Ninth Bank Trust Co., supra, and cases there cited, have found 
decision Maryland any other jurisdiction denying the right 
constructive trustee plead limitations, but the contrary the great 
weight authority the effect that such cases the statute 
pleadable. Barrol Forman, Weaver Leiman, Crook Glenn, and 
Insolvent Estate Conrad Leiman, supra; L., Para. 66; 
pages 719 and 909; Pomeroy’s Equity Jurisprudence, supra, and 
Terry Davenport, 185 Ind. 561, 112 998; Lee Hoover, 
Ind. App., 126, 124 783; Bogert, Trusts and Trustees, 995; Perry 
Trusts and Trustees (7th Ed.), 858. The conclusion that the 
Statute Limitations defense the present suit unaffected 
Article the Code, for here the bank has not fraudulently 
otherwise kept the adverse party ignorance his right sue. 
Perry, Trusts and Trustees (7th Ed.), 857; Consolidated Public 
Utilities Co. Baile, 152 Md. 371, 825. And since the bank’s 
conduct accepting the check can our judgment amount more 
than constructive fraud within the meaning and terms the statute, 
must held that limitations began run from the time accepted 
the diverted funds. 


For the reasons assigned, follows that the Chancellor was error 
sustaining appellee’s demurrer the tenth paragraph appellant’s 
answer which interposed the defense limitations, and since the statute 
this case complete bar the suit, becomes unnecessary 
consider the remaining paragraphs the answer, which the de- 
murrer was likewise sustained. Upon these conclusions, must held 
that the final decree which was passed upon the assumption that the 
ruling demurrer was correct was likewise erroneous. 

Order No. reversed, decree No. reversed and bill dis- 
missed, with costs appellant. 
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STOCKHOLDER NOT RELIEVED FROM LIABIL- 
ITY TRANSFER SHARES 


Kohn Dixon, United States Circuit Court Appeals (Fourth Cir- 
cuit), 100 Fed. Rep. (2d) 306 


The owner national bank shares cannot escape his statutory 
liability transferring the shares corporation which for- 
bidden statute hold bank stock. 


Action Dixon, receiver the National Loan Exchange 
Bank Columbia, against Theodore Kohn recover assessment 
shares stock national bank levied the Comptroller the 
Currency. From judgment for plaintiff, defendant appeals. 

Affirmed. 

LeRoy Cohen, Jr., Richmond, Va., for appellant. 

Peter Otey Miller and Murray McGuire, both Richmond, Va. 
Riely, Eggleston Bocock, Richmond, Va., the brief), 
for appellee. 


SOPER, J.—The defendant the District Court appeals from 
judgment wherein was held liable for assessment shares 
stock national bank levied the Comptroller the Currency 
under 64. The District Judge made special findings 
supported the evidence which disclosed the following facts: 

December 1930, defendant, the registered owner shares 
stock the National Loan and Exchange Bank Columbia, South 
Carolina, indorsed the certificates blank. December 12, 1930, 
the shares were transferred the books the Bank the Edisto 
Holding Company, corporation organized and existing under the gen- 
eral laws South Carolina and such expressly forbidden statute 
(S. Civil Code, Section 7677) hold bank stock. The Bank sus- 
pended its business March 1933; receiver was appointed July 
1933; and November 14, 1933 the Comptroller the Currency 
made 100% assessment ($100 share) the capital stock payable 
December 21, 1933. The present suit was instituted the receiver 
December 28, 1937. alleged that the defendant transferred the 
stock contemplation the impending failure the Bank, but 
the trial the receiver expressly stated that evidence this allega- 
tion would offered, and hence the transfer must accepted made 
entire good faith and without knowledge contemplation the 
Bank’s condition. these facts, the District Judge held that the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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transfer the corporation was void; and that the defendant retained 
the legal title the stock and liability for the assessment. 


well settled that the real beneficial owner stock, well 
the registered owner who the strict sense the 
liable under the statute. Ohio Valley National Bank 204 
162, Ct. 179, Ed. 423; Forrest Jack, 294 158, 
owner liable under the statute since the stockholder record 
and such holds himself out the books the banking association 
responsible for the association’s defaults; whereas the beneficial owner 
held liable because the actual owner the stock and must sub- 
mit the burdens well the benefits stock ownership. 


follows, that the mere transfer the stock certificates the 
defendant the Edisto Holding Company and the registration the 
shares its name the books the bank were insufficient relieve 
him from liability, these acts were ineffectual divest him owner- 
ship the stock. The Supreme Court South Carolina has held 
that corporation, organized under the general laws the State, 
prohibited Section 7677 the Civil Code the State from owning 
bank stock, and that attempted transfer thereof such corporation 
null and void, and conveys title. White Commercial 
Farmers’ Bank, 491, 94, Am. St. Rep. 803; Alder- 
Nettles Sottile, 184 191 796, 800. 


The Supreme Court the United States dealing with transfers 
bank stock persons legally incompetent hold assume 
liability therefor has reached similar conclusion. Thus was held 
ultra vires and beyond the powers national bank acquire 
the shares state bank, California Bank Kennedy, 167 362, 
National Bank Hawkins, 175 364, Ct. 739, Ed. 
1007; and that neither case did incur liability for assessment 
the stock. See, also, Anglo American Land, Co. Lom- 
bard, Cir., 132 172, certiorari denied 196 638, Ct. 793, 
Ed. 630, which the court considered transfer stock from 
stockholders Kansas corporation Missouri corporation which 
had power hold it. was held that transfer, which ultra 
vires the transferee, not obstacle the enforcement the 
liability the transferring stockholder action law. The court 
said through Van Devanter, (page ‘‘Defendants’ transfer 
their stock the Kansas Company was nullity. Nothing done 
pursuance the transfer, acquiescence therein, and receipt 
benefits therefrom, could infuse validity into that act, prevent the 
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successful assertion its nullity. The claimed estoppel not tenable. 
The liability for the corporate debts, with which the holders the 
Kansas Company’s stock were charged, under the Constitution and laws 
Kansas, was not extinguished discharged the transfer. That 
liability did not pass the Missouri Company, because could not, 
and therefore did not, become stockholder the Kansas Company. 
follows that defendants continued stockholders the Kansas 
Company, and remained liable for the corporate debts like manner 
the transfer had never occurred.’’ 

The Supreme Court the United States, dealing with transfers 
persons legally incompetent contract and assume stockholders’ lia- 
bility, such infant, has held that the transferor remained liable 
even though the transfer had been registered and the name the trans- 
feror longer appeared owner the books the corporation. 
Early Richardson, 280 496, Ct. 176, Ed. 575, 
658; see, also, Aldrich Bingham, C., 131 363; Foster 


The defendant meets the effect these decisions with the contention 
that the transfer made him this case was not devoid legal 


effect because the stockholders the holding company acquired bene- 
ficial interest the stock and therefore became liable for the assessment, 
even though the holding company itself acquired title the stock 
and liability. The Supreme Court South Carolina 
Nettles Sottile, 184 191 796, and this court Nettles 
Rhett, Cir., 42, dealing with the liability for assess- 
ments stock banks the state, have both held, under the 
stances there disclosed, that the stockholders South Carolina hold- 
ing company were liable for assessments the stock state banks; 
and like holdings have been made state and federal courts elsewhere. 
See the cases cited Nettles Rhett, supra. all these cases, 
however, the evidence clearly brought home the stockholders the 
holding company knowledge the facts and voluntary participa- 
tion the ultra vires acts. Indeed was shown every case that the 
holding company was formed evade impending statutory liability 
save the bank from disaster effect and control expansion 
its business. But such showing made here. Nothing more 
appears than that the defendant assigned his stock corporation in- 
eapable holding and that the stock was registered the corpora- 
tion’s name. For aught that are told, the transfer may have been 
made without the knowledge consent the stockholders, and they 
may liberty repudiate the transaction and have set aside 
unlawful assumption power the corporation. 

the duty transferor bank stock, who desires re- 
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leased from stockholders’ liability, see that the transfer and change 
ownership registered the books the bank; and this duty not 
fulfilled merely endorsement and delivery the stock certificates 
blank. Richmond Irons, 121 27, 58, Ct. 788, Ed. 
864; Church Hubbard, Cir., 406; Friede Mackey, Mass., 
1937, 102. the defendant performed this duty this 
ease, which point the record silent, would have learned the 
identity the transferee, and hense now chargeable with notice 
the incompetency the transferee hold the stock. any event, 
cannot now relieve himself from the consequences his acts sug- 
gesting without proof that the stockholders the holding company 
may have acquired beneficial interest the stock and have become 
subject the stockholders’ liability. For these reasons, the judgment 
the District Court will affirmed. Under the circumstances, 
have occasion consider and not now determine whether the 
defendant would have been liable this case even had been shown 
that the beneficial ownership the stock and the attendant liability 
had passed the stockholders the holding company. 

Affirmed. 


DRAWEE BANK NOT ENTITLED CHARGE 
BACK BILL EXCHANGE 


Schaer First National Bank Brenham, Commission Appeals 
Texas, 124 Rep. (2d) 108 


The plaintiff deposited the defendant bank bill exchange 
drawn that bank. There had previously been deposited the 
bank funds for the purpose meeting the bill exchange. The 
bank gave the plaintiff credit for the amount the deposit and 
issued deposit slip. was held that the bank could not return 
the bill exchange the depositor and cancel the credit the 
theory that the drawer the bill had funds deposit the close 
business the day deposit (the bank having applied the funds 
deposited the drawer debt owing from the depositor) 
even though the deposit slip given the bank the plaintiff bore 
notation that the bank might charge back any item ‘‘drawn this 
bank not good the close business the day 
giving the plaintiff credit, the bank had paid the bill and the plain- 
action was based not the bill but was action recover 
the amount the deposit. 


Action Robert Schaer against the First National Bank Bren- 
ham, Texas. Judgment for plaintiff for $2,628.30 was reversed the 
Court Civil Appeals, 272, and plaintiff brings error. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1147. 
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Judgment the Court Civil Appeals reversed, and judgment 
trial court affirmed. 

Albert Stone, John Mathis, and Pennington, all Bren- 
ham, and Rosser Thomas, Houston, for plaintiff error. 

and Hodde, both Brenham, for defendant 
error. 


TAYLOR, C.—This suit Robert Schaer plaintiff against 
the defendant, First National Bank Brenham, Texas, for $2,628.30. 
Upon trial without the aid jury judgment was awarded 
Schaer’s favor against the bank for the amount sued for. 
Appeal the Court Civil Appeals resulted reversal the trial 
judgment and rendition judgment favor the bank. 
272. Writ error was granted upon Schaer’s application 
plaintiff error. 

Schaer’s first allegation upon the merits the case that October 
31, 1934, was the owner and holder instrument designated 
Exchange.’’ The instrument, which was set out full 
the petition, reads: 


First National Bank No. 3463 
Texas, 10-31, 1934 

Days after Date 

the Order The First National Bank, Brenham, Texas, 

$2,628.30 


Weimann 
—cotton— $2,628 Dol’s Cts Dollars 


Received and Charge Attached* 


Weimann 


Seller 


10-31-1934 
Weimann 
Bill Exchange 


alleged concerning the instrument that was executed 
Schaer Company and evidenced sale cotton the com- 
pany Weimann made the date its execution for purchase 
price $2,628.30; and alleged this connection that Weimann had 
been for many years engaged the purchase and sale cotton, and 
the date evidenced the instrument purchased bales cotton 
for which the bill exchange was that Schaer Company upon 
the faith the instrument and the instruction Weimann shipped the 
cotton Frierson Company Houston for Weimann’s account; that 
the amount purchase price the Schaer cotton covered the 
bill exchange was paid Frierson Company the bank. There 
were allegations concerning other cotton handled connection with the 


*These two lines crossed out. 


THE BANKING LAW JOURNAL 287 


bales, and concerning mistake noting the bill exchange 
incorrect number bales, but not necessary that they further 


referred to. 

Schaer further alleged among other things not necessary state 
that November 10, 1934, presented the bill exchange the 
bank ‘‘the defendant herein upon which said bill was drawn, and 
that defendant paid plaintiff the sum $2628.30 that made 
deposit said sum paid him the purchase price said bill 
exchange and cotton further alleged his subsequent 
demand upon the bank for the amount deposited, and the bank’s refusal 
pay. 

The bank addition general demurrer and numerous special 
exceptions pleaded general denial and special defenses. The principal 
defense appears that the bank followed what alleged ‘‘the 
general custom use the country’’ giving tentative credit 
pass book deposit slip for the amount drafts and 
bills exchange presented for collection’’ and exercising the right 
cancel the deposit slips tentatively given, and charging ‘‘the same 
the party whom the tentative credit had been given.’’ 

The trial court after awarding judgment favor Schaer filed 
findings fact the effect, far material here, that Wei- 
mann Company were cotton brokers Brenham, Texas, and had 
been engaged exclusively that business for number years; that 
Schaer Bros., partnership, had been engaged the general mer- 
cantile business Sealy, Texas, and buying cotton from the farmers 
Austin County; that the way which Weimann bought cotton, and 
had been buying for several years, was giving sixty day bills 
exchange drawn defendant bank; that there had never been devia- 
tion from that rule; and ‘‘that the farmers take this bill exchange 
the First National Bank and the bank takes the bill exchange’’; 
that Weimann carried account with the bank and that during the 
time had been doing business with the bank had ‘‘cashed two 
three million dollars these bills exchange,’’ all which were 
bills exchange furnished Weimann, and all drawn on’’ the 
bank; ‘‘that during all the years none them have ever been 
refused when presented for payment said bank’’; that about October 
31, 1934, Schaer Bros. sold Weimann bales cotton; that 
issued the usual and bill exchange the sum 
$2.628.30 Schaer that Schaer Bros. was partnership which 
Robert Schaer not member, but that Robert Schaer was banker 
Chapel Hill and furnished the money the firm for the payment 
all cotton bought them that they paid the farmers with checks drawn 
Robert Schaer Chapel Hill and that paid the drafts and was 
the owner the cotton; that Weimann Company requested Schaer 
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Bros. ship the bales cotton together with fifteen other bales 

Frierson Company Houston, which was done requested, the 
shipper immediately forwarding the company bill lading cover- 
ing the shipment; that Weimann the date the cotton was purchased 
drew draft Frierson Company payable the First National 
Bank Brenham covering the shipment; that attached said draft 
was certificate showing the bales cotton that was bought from 
Schaer, and that about November 4th payment was made and re- 
ceived defendant bank; that about November 8th Weimann was 
indebted the bank the sum about $40,000, and that date 
made settlement with the bank and closed his account. The court 
further found that Robert Schaer Saturday November 10th presented 
the bill exchange the bank; that the teller asked ‘‘Mr. Schaer how 
wanted and Mr. Schaer told him could give him for it; 
that the teller once issued him deposit slip for $2,628.30 and this 
amount was the correct figure price for the The court 
also found that the deposit slip was given Mr. Schaer without any 
reservations restrictions, and that Mr. Schaer started out the 
bank the teller called him back and asked him sign signature card 
that the bank would know how his checks. 

The trial court concluded ‘‘the defendant bank accepted and paid 
off the bill exchange covering the cotton and that ‘‘this 
was closed transaction between plaintiff and defendant,’’ and further 
that proof authorizing recission said transaction 
the payment made plaintiff defendant 

The bank that the transaction with Schaer did not amount 
payment the bill exchange, but that view the printed 
matter the back the deposit slip given him the bank the credit 
evidenced thereby was tentative only. urges that much Wei- 
mann the close business the date the deposit did not have 
funds the bank sufficient pay the bill exchange effectively 
the credit given and notified Schaer and thereby relieved 
itself liability. 

The findings the trial court were not excepted that court. 
They were not challenged being without support the evidence 
the Court Civil Appeals, having been made upon insufficient 
evidence. Nor did that court hold. 

There are findings fact other than those recited above, but they 
are immaterial other than show the notation the back the deposit 
slips above referred and that the bank received the money the 
represented the bill exchange and took steps after the 
deposit made Schaer cancel and returned the bill him 
mail with the statement that ‘‘at the close business today Mr. Wei- 
mann has not yet arranged take care this item and has not deposited 
the receipts which the bill exchange The court found 
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this connection that prior the time the letter was written Weimann 
had deposited the amount the purchase price the Schaer cotton 
with the bank and that the bank had credited the purchase price 

the cotton Weimann’s indebtedness and that the certificate 

receipt for the cotton had been deposited with defendant bank. 

fact the testimony the officials the bank the effect that 
the bank prior sending the bill exchange back Mr. Schaer had 
received the money for the cotton question and that Weimann’s bill 
exchange account the bank had been credited with the amount. 
The cashier stated his testimony that ‘‘we admit getting the 
The president the bank testified also that Weimann under his arrange- 
ment with the bank paid interest the bills exchange such the 
one question. 

The bank does not allege contend that gave Mr. Schaer credit 
mistake for the deposit made him, that did result 
fraud practiced upon it. contends that accordance with the cus- 
tomary way transacting the banking business which was engaged, 
items,’’ stipulated the back the deposit slip, ‘‘are credited 
subject final payment cash solvent and that ‘‘it may 
charge back any item any time before final payment, drawn 
this bank not good close business the day deposited’’; that the 
item deposited Mr. Schaer was conditional deposit solely because 
the stipulation the back the deposit slip and the fact that Wei- 
mann did not have funds the bank cover the close business 
hours; and that the bank relieved itself liability returning the 
bill exchange Mr. Schaer. 

The bank’s contention cannot sustained. The trial court’s con- 
clusion law was correct and the Court Civil Appeals erred 
reversing the judgment that court. 

The petition plaintiff good against general demurrer, which 
appears from the above summarization its allegations. there were 
any errors overruling the special exceptions urged they are harm- 
less. not material that plaintiff did not allege that Weimann had 
money cover the deposit made what interest plaintiff had the 
bill exchange, whether his suit was upon the bill exchange 
upon the deposit slip. Plaintiff alleged the deposit him the 
amount given the bank payment the bill exchange upon it, 
and the credit which became entitled virtue the deposit. 
did not sue upon the bill exchange, but for the amount the deposit. 
The provisions the Negotiable Instruments Act are therefore without 
application, and the Court Civil Appeals erred giving effect 
thereto. The facts relating the transaction the deposit and issuance 
the deposit slip, and bearing upon whether under all the facts the 
absolute relationship creditor and debtor was created between Schaer 
and the bank, are uncontroverted. They support the findings the 
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trial court that plaintiff deposited $2,628.30 paid him the purchase 
price said bill exchange and cotton. Norton al. Mercantile 
Bank Trust Co. Texas, Tex. Civ. App., 1062, (50 B.L.J. 
113), and authorities there cited. 

The court’s findings foreclose the contention that the relationship 
debtor and creditor was conditional, and establish that the bank under 
the facts evidence became unconditionally indebted Schaer the 
time the deposit transaction. The Court Civil Appeals erred 
holding matter law that the deposit transaction was conditional 
and not completed transaction, and effect holding its rendition 
judgment favor the bank that relieved itself liability 
subsequently returning the bill exchange Mr. Schaer. 

view the errors pointed out and the light the facts found 
the trial court, and its conclusion based thereon, the judgment the 
Court Civil Appeals reversed and that the trial court affirmed. 
Opinion adopted the Supreme Court. 


CHECK DEPOSITED SAVINGS BANK WHEN 
BANK INSOLVENT 


Stefani Merrimack River Savings Bank, Supreme Court New 
Hampshire, Atl. Rep. (2d) 645 


The plaintiff deposited check for $3,000 the defendant bank 
Saturday. took $200 cash and received deposit slip 
for $2,800. The bank was insolvent the time the knowledge 
its officers and failed open for business Monday morning. 
was held that the plaintiff was entitled payment full 
the $2,800, even though did not assert his claim for preference 
until four years after the closing the bank. 


Exceptions from Superior Court, Hillsborough County; Burque, 
Judge. 

Bill Andrew Stefani against the Merrimack River Savings 
Bank and another recover the unpaid part savings bank deposit 
$2,800. The court motion dismissed the bill, and plaintiff ex- 
cepted. 

Decree for plaintiff. 

Bill recover the unpaid part savings bank deposit $2,800. 
The deposit was made Saturday when the bank was insolvent. 
the Monday following, and before was open for business, the Bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §144. 
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Commissioner took full charge its affairs under court order, con- 
with procedure provided statute for closing savings bank. 

The depositor already had deposit over $8,000 the bank. The 
deposit question was made check which was the payee. 
Its amount was $3,000, $200 being paid him cash and deposit slip 
for the $2,800 being given him. 

During banking hours later the morning the day the deposit 
was made the check with others and cash was deposited the bank’s 
bank credited deposited checks ‘‘subject final payment cash 
solvent and acted only collecting agent receiving checks 
included deposit. The check question was not cleared 
have final for given until the day the savings bank was closed 
and after the hour was closed. 

The depositor had reason suspect the bank’s insolvency when 
deposited the check, but the bank’s treasurer general charge 
its business had known for some time and some its trustees had 
been informed the Bank Commissioner the probable worthlessness 
substantial part its investments. anticipated run the bank 
was the immediate motivation the action taken close it. 

The depositor proved claim for his deposit, including the $2,800, 
and has received liquidation dividends thereon amounting 65%. 
made the with knowledge any other remedy. This suit was 
brought about four years later and while the bank’s liquidation was still 
progress. 

The court (Burque, J.) motion dismissed the bill pro forma, 
and the plaintiff excepted. 

Ernest D’Armours and Emile Lemelin, both Manchester, for 
plaintiff. 

McLane, Davis Carleton, Manchester, for defendants. 

\ 

ALLEN, J.—That fraud was practiced the plaintiff not 
questioned. relies upon the theory constructive trust, claiming 
that deposit can identified part the assets that came 
into the hands the Bank Emerson Merrimack 
River Bank, H., 198 342, 343. The facts substantiate the claim. 
Final credit for the deposited check not being given the bank’s de- 
positary until after the bank was closed, was asset the hands 
the bank the time closing. Hence the deposit could identified 
and traced the final credit for it. 

The plaintiff has made out case definite identification par- 
ticular item property which not even purportedly was commingled 
with the bank’s general funds before its conduct business was en- 
joined. The credit given for the check the depositary upon receiving 
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was conditional. Until final credit the check remained item 
the bank hand. The depositary said substance: ‘‘We take this 
the day taken; but until collection you have for all 
bookkeeping entries are made upon this understanding charge against 
your account for its dishonor merely show that credit was not 
fact given, since the condition for giving was not fulfilled: the de- 
posit slip only statement its receipt for collection.’’ This the 
purport the printed notice endorsed the slip. The depositary, 
defining itself collecting agent, denies purchase. 

Whether the savings bank bought the check from the plaintiff 
received for collection, not material. had the legal title either 
and either case obtained the title fraudulently. The fraud 
operated its title was obtained enable collecting agent, 
and equally operated was purchaser. Obtaining title either 
full owner trustee fraud, held property which the de- 
positor might demand restored him upon repayment the amount 
had received. The remedy recovery property obtained 
fraud receipt its identifiable proceeds, upon return such 
consideration was received for it, here invoked. 


The payment $200 the depositor when the bank took the check 
therefore inconsequential circumstance. were material, 
may pointed out that the bank was from dishonor 
the check the depositor’s already outstanding account. His endorse- 
ment the check guaranteed payment the maker. Pub. Laws, 
312, 66. When depositor’s check acceptable for immediate credit, 
the distinction between selling check with warranty that the maker 
will honor and transferring for collection most technical 
one which here indecisive equities. The depositor being solvent 
and having credit, his liability endorser makes the issue sale 
agency collect unserviceable test practical matter. The 
situation, any bearing here, the same though the plaintiff had 
presented two checks which one was cashed and the other credited 
his deposit account. 

Whether the plaintiff’s right relief would maintained the 
proceeds the check had been received the bank and finally credited 
its the depositary before ceased business, not 
considered. Identification his deposit established upon the special 
facts relating the payment the check which constituted the deposit, 
and not thought expedient pass upon other claimed grounds for 
preference. 

Soon after the bank was closed the plaintiff filed with the liquidat- 
ing agent proof claim for the full amount due him without refer- 
ence his right for preference the part was fraudulently 
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induced deposit. The defendants take the position that thereby 
made election between inconsistent remedies and hence barred from 
the relief now sought. This position too void merit require 
discussion. The authority the case Gehlen Patterson, 
328, 141 914, decisive against it. 

The defendants also assert laches the part not bring- 
ing his suit until lapse over four years after the closing the 
bank. argument made that the liquidating agent has far dis- 
posed the bank’s assets and distributed their proceeds that has 
insufficient funds meet the liability, and facts are asserted 
ground make the grant relief inequitable account the delay. 
The statute limitations therefore governs, Wentworth Wentworth, 

Decree for plaintiff. 


BOOK REVIEWS 


Rand McNally Bankers Directory—The Blue Book. new feature 
which appears the First 1939 edition the Blue Book special list 
showing banks with total resources $25,000,000 and over, ranked 
cording total resources. December (and later) bank statements 

are this edition, with 1939 official line-up officers, directors and 
correspondents. 

complete revision the Blue Book shows changes every page 
from 2,360 covering the United States, Canadian and foreign banks, 
memberships, Federal Reserve information, Government 
banking agencies, Bankers Associations, discontinued banks (new year 
-list), banking points non-bank towns, ete. 

The First 1939 edition shows the number banking offices, 
the 19,163 and the world 45,937. shows the 
number changes banks during 1938 215,992, broken 
down follows: 293 new banking offices; 477 banking offices deleted 
1938; 4,367 changes directors; 49,756 changes officers; 161,000 
changes statement figures; changes title and/or location. Bound 
blue cloth, $15 delivered published Rand Co., Chicago. 


Patent Tactics and Law. The Ronald Press Company, East 26th 
Street, New York, has published ‘‘Patent Tactics and Mr. 
Roger Sherman Hoar, Commercial Attorney Bucyrus-Erie Company, 
book which deals with What the Industrial Executive and Engineer 
Should Know About Patents.’’ This book complete revision Mr. 
Hoar’s earlier book ‘‘Patents.’’ addition his association with the 
Company, Mr. Hoar member the Massachusetts, 
Wisconsin, Federal and Patent Office Bars and was formerly Assistant 
Attorney-General Massachusetts. the author several other 
books, including ‘‘Conditional Sales’’ and particularly known 
leading authority the field patent law. 

The object and scope the book are well set forth the following 
excerpts taken from the author’s preface: 

present book intended treatise patent tactics, plus 
translation into plain English much the patent law will en- 
able industrial executive engineer understand the company’s 
attorney when dealing with patent problem, and co-operate fully 
with him. 

subject which most business executives think should 
left strictly their attorneys. Most attorneys think this too. But 
both them seem the author wrong. For, unless the executive 
thoroughly understands the tactics his patent cases, will not 
able decide intelligently the questions which his attorney puts 
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him, and may unjustly blame his attorney for carelessness, delay, etc., 
when these may happen exactly what the situation demands. 


the executives and engineers _which understand 
Patent Office procedure and are skillful presenting application, 
has advantage over company which must depend entirely 
upon attorney. The patent-trained executives and engineers are 
able understand the references cited the Examiner, point out 
the novelty the invention and the merits the case, and see 
that their attorney fully appreciates the situation and adequately repre- 
sents and protects them. They can suggest claims which might not 
the attorney. short, they can great assistance 
such countless ways that many patent firms charge lower rates clients 
who maintain patent department.’’ 


The book, which includes table cases cited the text and 
index, contains 315 pages. The price $4.50 per copy. 


The Trustee Personally Liable. The Travelers Insurance Com- 
pany, Hartford, Connecticut, has issued booklet under the above title 
Holt Roudebush, Vice-President and Counsel the Mississippi 
Valley Trust Company St. Louis. Acknowledgment made 
Companies Magazine’’ (now ‘‘Trusts and Estates’’), New York City, 
which was published the original article ‘‘The Trustee Personally 
and from which much the material contained the booklet 
has been taken. 


The booklet refers decisions from some twenty different states 
which trustee, charged with the duty managing real estate, has 
been held personally liable persons injured result negligence 
the management the property. each instance, the 
facts are briefly set forth and the holding the court given. 
typical decision one the Supreme Judicial Court Massachusetts, 
Shepard Creamer, 160 Mass. 496. this case appeared that 
trustee held building abutting busy street Salem, the roof the 
building sloping toward the street and overhanging it. Snow and ice 
accumulated the roof, and sliding off injured passer-by, and the 
trustee was held individually liable for the injury. 


hardly too much say that the information that liability 
this character can fastened upon trustees personally may come 
surprise many who are engaged the management real property 
fiduciary capacity. Adequate protection, both inspection and 
insurance, the remedy suggested the booklet. 


may appropriate quote from Section 264 the ‘‘Restate- 
ment the Law Trusts’’ the following rule with reference the 
personal liability trustees for torts, which branch the law, 
course, liability for negligence: 


trustee subject personal liability third persons for 
torts committed the course the administration the trust the 


same extent that would liable held the property free 


The following illustration the working this rule given: 


erect apartment house upon the land. the course excavating 
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for the foundations the apartment house subsidence the adjoin- 

This further pertinent rule also set forth Section 264: 

the principle respondeat superior (the liability em- 
ployer for the negligent acts his employees), torts committed the 
agents servants the trustee the course the administration 
the trust subject the trustee liability the same extent though 
were not trustee. The principle respondeat superior appli- 
cable although the trustee receives benefit from the 


This rule personal liability the part trustees appli- 
cable whether not the trustee entitled indemnity out the trust 
estate and whether not the trust estate sufficient provide in- 
demnity. way explaining this rule, the following illustration 
given the Restatement: 

trustee wood lot. employs woodcutters fell timber 
and owing their negligence hurt falling tree. The value 
the wood lot which the only subject matter the trust $10,000. 
obtains verdict against for $20,000. entitled judgment 
against personally for 


Bankers and Brokers Blanket Bonds. Spectator,’’ Chestnut and 
56th Streets, Philadelphia, has published volume entitled ‘‘Bankers 
and Brokers Blanket Bonds,’’ George Cowee. The book in- 
tended for the use bankers, stock brokers, insurance brokers, com- 
pany executives, underwriters, attorneys and others whose work brings 
them into active contact with this form insurance. 

Among the more important the twenty-two chapters, into which 
the book divided are: Blanket Bonds for Commercial Banks; Blanket 
Bonds for Savings Banks; Blanket Bonds for Savings and Loan 
Building and Loan Associations, Co-operative Banks and Credit Unions; 
Blanket Bonds for Stock Brokers and Investment Banking Houses; 
Bankers and Brokers Forgery Bonds; Safe-keeping Bankers Blanket 
Bonds and Securities Bonds; Lloyds ‘‘Banks’ and Trust Companies’ 
Policy Superseded Suretyship Coverage and Riders; Claims, Loss Set- 
tlements and Salvage; and Reinsurance. 

There are also included the book five Appendices follows: 
A—Table Showing Comparison Bankers and Brokers Blanket Bonds; 
B—Table Showing Comparison Bankers and Brokers Forgery Bonds; 
C—Definitions Terms Used Under ‘‘Property’’ Clause Bankers 
and Brokers Blanket Bonds; D—Practical Application Eight Stand- 
ard Forms Superseded Suretyship Riders for Bankers and Brokers 
Blanket Bonds; E—Rate Computation Examples. 

The book, including index, contains 267 pages. The price $4.00 
per copy. 


